Proposed Sarasota County Land Development Code Regulations

PROTECTION OF WILDLIFE HABITAT – NATURAL RESOURCE PERMIT
Sec. ___________. Natural Resources Permit


A.    Purpose.  The decision by the owner as to whether and how to develop a parcel of land, and the decision by Sarasota County to approve or disapprove proposed development, may depend on the impact that the proposed development will have on natural resources and public facilities. This Article implements Comprehensive Plan policies that protect species in the County, by including measures for interagency coordination for the protection and/or relocation of endangered, threatened, or species of special concern listed by:


1.   Florida Fish and Wildlife Conservation Commission (FFWCC) as 



endangered, threatened, or species of special concern.


2.   United States Fish and Wildlife Service (USFWS) as endangered or 



threatened.

This Article establishes standards and procedures by which these impacts are determined, and by which Sarasota County will approve or disapprove the development in light of such impacts.

B.   Intent. It is intended that the implementation of these regulations accomplish the following objectives:



1.   Maximize the retention of essential or significant wildlife habitat as depicted for species occurrence database maintained by the Florida Fish and Wildlife Conservation Commission



2.   Create an aesthetically pleasing and functional living environment to protect and enhance property values by conserving essential wildlife habitat.



3.   Protect environmentally sensitive areas from activities which would alter their ecological integrity, balance or character.



4.   Ensure that the activities associated with excavating and the resulting excavation itself do not adversely impact the quantity or quality of surface water or groundwater.



5.   Ensure that the hauling of excavated material does not adversely impact public roads or bridges or public health, safety or welfare.



6.   Protect surface water flow by controlling filling activities and changes in drainage patterns.



7. Promote soil conservation by minimizing and controlling earthmoving and alterations of the natural terrain without permits, and thereby reduce sedimentation and air and surface water pollution resulting from soil erosion.



8.   Ensure compliance with Chapter 163, Florida Statutes, and the Future of Hillsborough Comprehensive Plan.

(sources: See Hillsborough County LDRs Section 4.00.00; and Collier County Land Development Code 3.04.01)
Natural Resources Permit

Sec. ___________.   When Required

Except as specifically exempted herein, it shall be unlawful for any person, firm or corporation, either individually or through an agent to cause land alteration or earthmoving within the unincorporated areas of Sarasota County without having first obtained a Natural Resources Permit from the Department of Natural Resources, or to allow a condition which is the result of unauthorized land alteration activity to remain unremedied. 
The property owner at the time a violation is discovered shall be held responsible for remedying said violation.

Sec. ___________. Effect of Permit

Issuance of a Natural Resources Permit by the Department of Natural Resources, or exemption from the requirement thereof, does not abrogate any legal requirement to comply with the regulations of any other governmental agency, local, state or federal, which may have jurisdiction over the proposed activity upon the land.

Sec. ___________. Procedures


A.   Generally

A Natural Resource Permit shall be applied for and reviewed, subject to the following:


1.   For any parcel containing a wetland or natural body of water, no permit shall be issued until the application has also been reviewed and approved Department of Natural Resources, which shall consult with the Florida Fish and Wildlife Commission (FWC) on any habitat shown on the most recent “FWC Geographic Information Systems (GIS) Database for Species Occurrence.”  


2.
The Department of Natural Resources shall review and transmit a copy of an application to the FWC for review when the Department of Natural Resources determines the application is complete.  A complete application shall contain (a) the FWC Geographic Information Systems Database for Species Occurrence and (b) an aerial photograph of the site at a scale accurately depicting all upland habitat, wetland or natural body of water that potentially exist on the site for which a permit is requested or immediately adjacent to the site.


3.   To review an application, the Department biologist and, when appropriate, the FWC, shall conduct on-site inspections, except in cases where adequate information is available to preclude an onsite inspection. The Application shall include a letter granting permission to visit the site for the purpose of onsite biological wildlife habitat inspection by the Department and FWC.


4.   Where trees are located within the area where earthmoving, land alteration or construction activities are proposed, the rights-of-way or centerlines of proposed roads, the corners of proposed buildings, and the locations of proposed stormwater retention or detention basins, man-made lakes, areas that require fill, and other improvements shall be rough staked upon submittal of the application and prior to any on-site inspection. If, upon inspection, roads, buildings, fill areas, and other improvements have not been identified, the review shall be suspended until these preparations have been completed.


5.   Upon review of the complete application and recommendation by the Department of Natural Resources and, when appropriate, the Department of Natural Resources shall approve, approve with conditions, or deny a Natural Resources Permit based upon whether the proposal is in compliance with the Natural Resources Regulations and is necessary for one or more of the following reasons:



a.   To remove unhealthy or damaged vegetation.



b.   To remove vegetation causing damage to public or private property and for which there is no other remedy.



c.   To remove vegetation interfering with the installation or function of solar energy equipment.



d.   To remove vegetation resulting from a previous site disturbance and creating an unsightly or undesirable condition.



e.   To transplant any tree with a DBH of five inches or greater which can feasibly be transplanted.



f.   To construct improvements consistent with proper development or proper physical use of a lot or parcel pursuant to the requirements of this Code.



g.   For access to a lot or parcel or construction equipment access to and immediately around proposed structures or other improvements.



h.   For essential grade changes or essential surface water drainage or utility installations.



i.   To comply with other ordinances, regulations, or codes of Sarasota County.



j.   For the welfare of the general public for reasons other than those set forth 

above.


5.   In the event the Natural Resources Permit is denied, the Department of Natural Resources, upon making such determination, shall notify the applicant in writing stating specifically the reasons for denial.


6.   The Natural Resources Permit shall not be issued until protective barriers have been erected around all trees to be retained within the area where land alteration or construction activities are to occur and, where required, around other vegetation to be preserved. Protective barriers shall remain in place until land alteration and construction activities are completed, or until commencement of grade finishing and sodding.


7.   The Building Permit, if required, shall not be issued until the Department of Natural Resources has issued a Natural Resources Permit, if required.


8.   A Natural Resources Permit issued for a subdivision project shall limit land alteration activities to approved fill areas, road rights-of-way, and drainage and utility easements and rights-of-way, unless otherwise authorized. A separate Natural Resources Permit shall be required to undertake land alteration activity on individual subdivision lots containing trees or other vegetation, except on those lots for which a Master Subdivision Landscaping Permit has been issued.


Sec. ___________.  Permit Compliance


1.   A copy of the Natural Resources Permit shall be posted onsite during land alteration activities.


2.   The Applicant shall agree to allow onsite access to the Department of Natural Resources and FWC to conduct periodic inspections of the site to determine compliance with the Natural Resources Permit.


3.   No Certificate of Occupancy, if required, shall be issued until the Department of Natural Resources has determined upon final inspection that the land alteration activity was undertaken according to the approved plan and the Natural Resources Permit, if required.


Sec. ___________.  Permit Duration and Extension

A Natural Resources Permit shall be effective for a period of two years after issuance unless otherwise specified on the permit. A two-year permit extension may be granted by the Department of Natural Resources within 30 days after receipt of a written request indicating why an extension is necessary and upon the Department of Natural Resources's review of the project's work schedule, progress and compliance with the Natural Resources Regulations. Any permit not used within the prescribed time limit shall become void and future work shall require a new application.

(Example -See Hillsborough County Ord. No. 01-26, § 2, 9-12-01)

Sec. ___________. Standards and Criteria for Significant and Essential Wildlife Habitat

General Provisions

A.   The following sections provide standards and guidelines for the protection of significant wildlife habitat shown on the most recent “FWC Geographic Information Systems (GIS) Database for Species Occurrence” generally, as well as uplands or wetlands which are documented to serve as breeding, nesting, or foraging habitat for endangered and threatened species and species of special concern, (i.e., essential wildlife habitat).

B.   Onsite preservation shall be considered the most desirable alternative to protect upland habitat and plant and wildlife species. 

C.   Natural upland areas within a proposed development project shall count toward meeting the requirements for onsite preservation only when such natural areas meet the applicable onsite preservation criteria.

D.    Nothing in these sections shall limit the ability of the Department of Natural Resources to address other resource issues in the upland portions of a proposed development project for which standards are contained in this Code.

(See Hillsborough County Land Development Code Sec. 4.01.08)

Sec. ___________. Significant Wildlife Habitat

A.   In Sarasota County, much of the original upland wildlife habitat has been replaced with urban, suburban or agricultural development. The remaining upland habitat is comprised of xeric and mesic natural plant communities which are either uncommon, scarce, occur in very restricted geographic areas, or have few high quality sites remaining. Protection of those xeric and mesic habitats which constitute significant wildlife habitat is necessary to retain habitat diversity and wildlife corridors and to maintain healthy and diverse populations of wildlife.

B.   Identification of Upland Significant Wildlife Habitat


1.   Uplands which potentially constitute significant wildlife habitat are those natural plant communities listed as xeric or mesic habitats in this section and mapped on the County's Geographical Information System as significant wildlife habitat.


2.   Xeric habitats are:



Sandhill



Sand Pine Scrub



Xeric Oak Scrub



Scrubby Flatwoods



Xeric Hammock


3.   Mesic habitats are:



Dry Prairie



Pine Flatwoods



Mesic Hammock


4.   If the Department of Natural Resources demonstrates that an unmapped area meets the significant wildlife habitat definition and size/width criteria the Department shall notify affected and adjoining property owners and the general public of the public hearing at which the Board shall consider amending the GIS map to designate the area as land which potentially constitutes significant wildlife habitat.


5.   Determination of the existence, type, and extent of any upland significant wildlife habitat shall be made by the Department of Natural Resources by conducting an onsite biological evaluation upon request or upon submission of an application for a Natural Resources Permit. This determination shall be refutable upon a showing of clear and convincing evidence to the contrary.

C.   Protection of Upland Significant Wildlife Habitat


1.   The developer shall protect xeric and mesic habitats which constitute significant or essential wildlife habitat. Protection of xeric habitat shall consist of preservation of all xeric habitat acreage which constitute significant or essential wildlife habitat existing on the property. Preservation of mesic habitat shall consist of preservation of all mesic habitat acreage which constitute significant or essential wildlife habitat existing on the property. If the application of the provisions of this paragraph would prevent the construction, operation, or maintenance of a utility corridor, the preservation requirements of this paragraph shall be adjusted the minimum amount necessary to accommodate such activities, provided such activities are designed and conducted in a manner to minimize their adverse impacts to significant wildlife habitat.


2.   Preservation of significant or essential wildlife habitat shall be required where necessary to prevent fragmentation of a wildlife corridor. Significant Wildlife Habitat Guidelines, as set forth in the Development Review Procedures Manual, Section 4.1.6 shall be used as a guide for identifying wildlife corridors. The factors to consider when determining minimum corridor widths described in the Development Review Procedures Manual, shall be used as a basis for determining the area of significant wildlife habitat to preserve to prevent fragmentation of a wildlife corridor.


3.   New road rights-of-way shall be routed to avoid traversing significant wildlife habitat, unless there is no feasible and prudent alternative and the roadway design incorporates design features for the safe passage of wildlife, as described in 5., below.


4.   Improvements to existing roads (i.e., road reconstruction or widening) within significant wildlife habitat shall incorporate design features for the safe passage of wildlife, as described in 5., below.


5.   Design features for the safe passage of wildlife shall be appropriate for the wildlife species expected to utilize the crossing and shall be designed in accordance with the recommendations of the Florida Game and Freshwater Fish Commission.


6.   Xeric and mesic habitats to be preserved shall meet the onsite preservation provisions of 4.01.12.


7.   Onsite preservation shall be required only when sufficient management capabilities exist to maintain or restore the habitat to a high quality natural plant community or communities, in accordance with the Habitat Management Guidelines set forth in the Development Review Procedures Manual. The Department of Natural Resources's determination of the feasibility of onsite management shall be refutable upon a showing of clear and convincing evidence to the contrary.


8.   When the amount of significant wildlife habitat to be preserved onsite cannot be sufficiently managed, protection shall consist of preservation offsite of habitat acreage equal to the amount of habitat that would have been preserved onsite according to 1., above, and shall meet the offsite preservation provisions of 4.01.13.

(See Hillsborough County LDR 4.01.14; Ord. No. 01-26, § 2, 9-12-01)


Sec. ___________.  Essential Wildlife Habitat

A.   Intent and General Provision


1.   This section provides standards and guidelines for the protection of upland habitat for populations of endangered and threatened species and species of special concern in Sarasota County. It is intended that implementation of the provisions in this Section preserve upland essential wildlife habitat based on the listed species' habitat needs, in order to maintain viable populations of the listed species.


2.   New road rights-of-way shall be routed to avoid traversing essential wildlife habitat, unless there is no feasible and prudent alternative and the roadway design incorporates design features for the safe passage of wildlife. Design features for wildlife crossings shall be appropriate for the wildlife species expected to utilize the crossing and shall be designed in accordance with the recommendations of the Florida Game and Freshwater Fish Commission.

B.   Listed Animal Species


1.   When a listed animal species' essential habitat occurs onsite, the developer shall protect the habitat by locating and designing proposed improvements to ensure no adverse impact to a viable population, nesting pair, or nesting colony which would prevent such population, nesting pair, or nesting colony from being maintained onsite, based on the Listed Species Guidelines in the Development Review Procedures Manual, Section 4.1.6. However, it is not the intent of this provision to preclude the reasonable use of a lot or parcel consistent with this Code.


2.   The Department of Natural Resources shall presume that a listed animal species' essential habitat occurs onsite whenever a listed animal species has been previously documented onsite; or, upon evaluation of the property, the Department of Natural Resources or Florida Fish and Wildlife Commission biologists determines that the land by itself, or in combination with offsite lands, meets the minimum habitat needs for a viable population of a listed animal species; or, upon conducting an onsite inspection of the property, the Department of Natural Resources observes evidence of a listed animal species on the property. This presumption shall be refutable upon a showing of clear and convincing evidence to the contrary.


3.   Protection of a listed animal species' essential habitat shall consist of onsite preservation of the habitat, based on the listed animal species' habitat needs.


4.   Onsite preservation shall be required when the site is supporting by itself, or in combination with offsite lands, a viable population, nesting pair, or nesting colony of a listed animal species and sufficient management capabilities exist to manage the habitat to maintain the viable population, nesting pair, or nesting colony of the listed animal species. The Department of Natural Resources's determination of a viable population of a listed animal species and the feasibility of onsite management of the listed species essential habitat shall be refutable upon a showing of clear and convincing evidence to the contrary.

C.   Listed Plant Species


1.   When a listed plant species' essential habitat occurs onsite, the developer shall protect the habitat of the listed plant species by locating and designing proposed improvements to maintain the plants onsite. However, it is not the intent of this provision to preclude the reasonable use of a lot or parcel consistent with this Code.


2.   The Department of Natural Resources shall presume that a listed plant species' essential habitat occurs onsite whenever a listed plant species has been previously documented onsite; or, upon conducting an onsite inspection, the Department of Natural Resources observes a listed plant species on the property. This presumption shall be refutable upon a showing of clear and convincing evidence to the contrary.


3.   Protection of a listed plant species' essential habitat shall consist of onsite preservation of the plants, based on the listed plant species' habitat needs, and shall meet the onsite preservation requirements.


4.   Onsite preservation shall be required when sufficient management capabilities exist to maintain the plants onsite. The Department of Natural Resources's determination of the feasibility of onsite management shall be refutable upon a showing of clear and convincing evidence to the contrary.


5.   When the amount of essential wildlife habitat to be preserved onsite cannot be sufficiently managed, protection shall consist of relocation and preservation of listed plants offsite, and shall meet the offsite preservation management requirements.


6.   The listed plant species covered by these provisions are listed in the Listed Species Guidelines in the Development Review Procedures Manual.

(See Hillsborough County Ord. No. 01-26, § 2, 9-12-01)


Sec._______. Natural Preserves

A.   Land owned by the public or by a private, non-profit conservation organization and held for natural preservation purposes shall be protected from any adjacent development that would adversely impact the lands or interfere with the stated habitat management and conservation use objectives of that property, including prescribed burning.

B.   For development proposed adjacent to a publicly owned natural preserve, compatibility shall be ensured through a project compatibility plan, reviewed and approved by the agency managing the publicly owned lands and required as a condition of granting a Natural Resources Permit. The project compatibility plan shall be proposed by the developer and approved by the managing agency during the development review process. The preparation of a project compatibility plan should be a cooperative effort between the agency managing the publicly owned land and the developer of the adjacent property.

C.   For development proposed adjacent to a private, nonprofit natural preserve, compatibility shall be ensured through a project compatibility plan, reviewed and approved by the Department of Natural Resources and required as a condition of granting the Natural Resources Permit. In its review of the project compatibility plan, the Department of Natural Resources shall consider the recommendations of the private, non-profit conservation organization holding title to the land. The project compatibility plan shall be proposed by the developer and approved during the development review process. The preparation of a project compatibility plan should be a cooperative effort between the nonprofit conservation organization holding title to the natural preserve and the developer of the adjacent property.

See Hillsborough County LDRs Section 4.01.12

Sec. ___________. Onsite Preservation

A.   Site Selection

Where alternative onsite preservation sites exist within a development, the site or sites selected for onsite preservation shall be the best suited to likely maintain a viable population or natural plant community(ies). The selection shall be based upon the following:


1.   Protectability and manageability of the site;


2.   The size and shape of the site. Emphasis should be on not creating enclaves of development or areas fragmented by development; and, as specified in the Significant Wildlife Habitat Guidelines and Listed Species Guidelines set forth in the Development Review Manual, on providing, where appropriate, adequate buffers from the secondary impacts of development and adequate wildlife corridors.


3.   The contiguity of the site with significant or essential wildlife habitat offsite;


4.   The existing species population sizes at the site;


5.   The life history requirements of the species involved;


6.   The proximity and accessibility of the site to other populations of the same species; and


7.   The compatibility of preservation of the site with adjacent land uses.

B.   Preservation Methods


1.   Onsite preservation, including the establishment of any required buffers, shall be accomplished through the designation of the preserved areas as Conservation Area or Preservation Area, as appropriate, on all development plans and plats. (See definition of environmentally sensitive areas.)


2.   Additionally, the applicant shall submit, or request the Department of Natural Resources to assist in the preparation of, a management plan for the area to be preserved. The management plan shall ensure the continued, adequate and appropriate management of the site and the continued protection of the site from adverse impacts, including the secondary impacts of development, in accordance with the Habitat Management Guidelines or Listed Species Guidelines in the Development Review Manual. The management plan shall designate management responsibility. At the option of the landowner, habitat management shall be the landowner's responsibility or the responsibility of Sarasota County, or of any other land conservation agency or organization that accepts the responsibility in lieu Sarasota County. The management plan shall be reviewed and approved prior to the issuance of a Natural Resources Permit.


3.   A landowner may request that Sarasota County accept a transfer of title (by sale or donation) for the preserved area or a dedication of a conservation easement over the preserved area provided that any conservation easement offered by the landowner meets the requirements of Section 704.06, F.S.


Sec. ___________. Offsite Preservation

The offsite preservation requirement may be utilized as a last resort only when onsite preservation is not feasible or results in some loss of habitat or plant species. Offsite preservation may be fulfilled either directly by preserving land offsite or indirectly by contributing to an offsite preservation land bank or acquisition of lands for preservation that could otherwise be developed (i.e., other developable lands), as provided below.

A.   In-kind Preservation


1.   Offsite significant wildlife habitat preservation sites, pursuant to the requirements of 4.01.09, shall be the same type of habitat (i.e, xeric or mesic) or land which can be restored to the same type of habitat as the natural plant community being adversely impacted onsite by development.


2.   Offsite preservation sites for listed species shall be biologically manageable and appropriate habitat for the wildlife or plant species requiring protection or land which can be restored to such habitat. An offsite preservation site shall be acre-for-acre compensation for the essential wildlife habitat being adversely impacted onsite by development.

B.   Site Selection


1.   The location of offsite preservation sites shall be within Sarasota County.


2.   Offsite preservation sites shall meet all appropriate acquisition, preservation, restoration, habitat suitability, manageability, size, and other provisions of this Section (4.01.13). Such lands may be (1) selected from a list of approved land bank sites, (2) sites composed of additions of land to existing publicly managed areas held for conservation purposes, such as State or County parks or preserves, or (3) other suitable sites recommended for preservation or restoration by a State or local governmental or non-governmental land conservation agency or organization. Alternatively, the developer may propose another site within an ecosystem or river basin in proximity to the habitat being adversely impacted onsite by development. The alternative site shall be subject to review and approval pursuant to the criteria in this Section (4.01.13).


3.   In determining whether the selection of a particular offsite preservation site is appropriate, the Department of Natural Resources shall consider the overall habitat suitability or restoration suitability, if applicable; the life history requirements of any species being protected; the protectability of the site; the manageability of the site; the size of the site; and recommendations concerning the site from the Florida Fish and Wildlife Commission (FWC) biologists and other appropriate agencies or non-governmental organzations.


4.   When the offsite preservation requirements apply to a listed species' essential habitat, priority shall be given to selecting a site which can be restored to support the listed species.

C.   Preservation Methods


1.   Offsite preservation sites shall be for the purpose of restoring (if applicable), preserving, and maintaining natural areas in perpetuity.


2.   The developer shall meet the offsite preservation acreage requirement through one of the following methods:



a.   Land Acquisition. The developer may acquire and transfer fee simple title of an appropriate offsite preservation site to a land conservation governmental agency or private, non-profit land conservation organization; or



b.   Contribution to an Offsite Preservation Land Bank. The developer may contribute to an offsite preservation land bank based upon the land bank's actual cost of acquiring in-kind preservation lands, plus cost of restoration, if any, plus estimated total cost of management during the life of the land bank, divided by applicable acreage, multiplied by the carrying costs; or



c.   Conservation Easement. The developer may acquire through fee simple purchase an appropriate offsite preservation site (consisting of otherwise developable lands) and establish a conservation easement in favor of the Sarasota County or other land conservation governmental agency or private, non-profit land conservation organization in accordance with the requirements of Section 704.06, Florida Statutes. When a developer chooses this option, a management plan shall be developed in cooperation with the landowner which stipulates the limitations on the use of the land and identifies the habitat management activities and assignments of responsibility.

D.   Timing. The Natural Resources Permit shall specify the acreage and location of the offsite preservation site, the cost and timing of any monetary contributions or offsite acquisitions, financial resources for management of the offsite land management, the ownership and party responsible for management of the offsite preservation site, the location of any onsite development, including land alteration and construction activities; and shall contain a requirement that any significant or essential wildlife habitat on the project site, for which offsite preservation is being provided, shall not be disturbed or adversely impacted prior to meeting the offsite preservation requirements.

Sec. ___________.   Exceptions to Requirement of Permit.  

No permit under this section is required for:

1.   The removal of dead or naturally fallen vegetation, except within an environmentally sensitive area.

2.   The limited removal of understory vegetation necessary to obtain clear visibility between two points for the purpose of performing field survey work, provided the removal will not create a cleared swath wider than three feet.

3.   The removal of vegetation that is endangering public health, safety or welfare, and, after consultation with Department of Natural Resources, it is determined by Department of Natural Resources that there is no other remedy provided in this Code.

4.   The removal of exempted trees, as defined in this Code.

5.   The removal of vegetation planted on the premises of a plant or tree farm and grown for the purpose of selling to the general public in the ordinary course of business.

6.   The transplanting of understory vegetation, including any tree with a DBH of less than five inches, for use as landscaping material within the site or off the site, provided the understory vegetation is not transplanted from an environmentally sensitive area.

7.   Land alteration activities within new, approved utility rights-of-way or easements necessary to supply gas, water, sewer, telephone, cable television, or electrical service with one exception, provided these activities do not adversely impact an environmentally sensitive area. The exception to this exemption is any land alteration activity within a new electrical transmission corridor greater than 100 feet in width. Pursuant to the definition of land alteration, activities undertaken to maintain existing utility rights-of-way or easements are not regulated by these land alteration regulations.

8.   Land alteration activities necessary to install a sprinkler system, septic tank, septic tank drainfield, utility line or swimming pool; or minor filling for topsoil or foundation fill; provided these activities do not involve tree removal or are not undertaken within an environmentally sensitive area. Swimming pools, septic tanks and septic tank drainfields are prohibited within setbacks associated with wetlands and natural water bodies.

9.   Land alteration activities on residentially zoned land for one (1) single-family or two-family residential structure where the principal structure allowed pursuant to the zoning regulations has been previously permitted and constructed, provided:


a.   The activities do not impede or divert the flow of surface water entering or leaving the lot or parcel in a manner that adversely impacts offsite property; or


b.   The activities do not adversely impact an environmentally sensitive area; or


c.   The activities do not involve the removal of any tree having a DBH of 12 inches or greater or adversely impact the health of such trees.

10.   Land alteration activities which are required and necessary to conduct bona fide agricultural operations, as determined by the Department of Natural Resources, where those operations are on land in a zoning category which allows agricultural use, provided:


a.   The activities do not impede or divert the flow of surface water entering or leaving the land in a manner that adversely impacts offsite property; or


b.   The activities do not adversely impact an environmentally sensitive area; or


c.   Not more than 500 cubic yards of material are removed off-site.

13.   Land alteration activities required by an administrative or judicial order for the correction of landfill violations or closure of a landfill pursuant to Chapter 17 of the Florida Administrative Code or Chapter 1-7, Rules of the EPC.

14.   Sarasota County land alteration activities within public rights-of-way, easements or parcels necessary to construct public works facilities are required to comply with the intent of the Natural Resources Regulations; and the Department of Natural Resources shall review these activities to ensure such compliance. However, Sarasota County shall not be required to submit an application, pay a review fee, or obtain a Natural Resources Permit. Any request for variance or waiver regarding such activities shall be heard directly by the Land Use Hearing Officer.

15.   The trimming and removal of trees for runways, taxiways, aprons, runway protection zones and approaches, air traffic control towers, and aircraft navigational aids when federal law, Florida state law or local airport zoning regulations require trimming or removal of trees for public safety purposes. 

LAND DEVELOPMENT CODE OF REGULATIONS

Chapter _______.

Sec. ___Requirements for Rezonings. 

All applications for rezonings shall require an environmental report that shows at a minimum, all habitat types existing on-site and the  most recent “FWC Geographic Information Systems (GIS) Database for Species Occurrence.”  All habitat types shall be verified by onsite inspection by the Department biologists. Department inspections shall be conducted in coordination with Florida Fish and Wildlife Commission biologists on lands depicted in most recent “FWC Geographic Information Systems (GIS) Database for Species Occurrence.”    
Sec. ___ Requirements for Comprehensive Plan Amendments.
All applications for rezonings shall require an environmental report that shows at a minimum, all habitat types existing on-site and the  most recent “FWC Geographic Information Systems (GIS) Database for Species Occurrence.”  All habitat types shall be verified by onsite inspection by the Department biologists. Department inspections shall be conducted in coordination with Florida Fish and Wildlife Commission biologists on lands depicted in most recent “FWC Geographic Information Systems (GIS) Database for Species Occurrence.”    
MONROE COUNTY LAND DEVELOPMENT CODE

Chapter 9.5  DIVISION 8. ENVIRONMENTAL STANDARDS*

Sec. 9.5-347. Open space requirements. 

(a)   Purpose  : It is the purpose of this section to provide for open space as a part of a development plan in order to ensure the continued existence of natural wildlife habitat and to provide open green areas for the movement, aesthetics, and safety of the human population utilizing the development. Native plant communities within required open space areas shall not be cleared or otherwise disturbed, including ground cover, understory, midstory, and canopy vegetation. All such areas shall be maintained in their naturalcondition.  

(b)   No land shall be developed, used or occupied such that the amount of open space on the parcel proposed for development is less than the open space ratios listed below for each habitat.

TABLE INSET:

	Land Type of Existing Conditions Map   
	Open Space Ratio   

	Open Waters   
	1.00   

	Mangrove and freshwater wetlands  
	1.00   

	Saltmarsh and buttonwood wetlands  16   
	1.00   

	High hammock (high-quality)   
	0.80   

	High hammock (moderate-quality)   
	0.60   

	High hammock (low-quality)   
	0.40   

	Low hammock (high-quality)   
	0.80   

	Low hammock (moderate-quality)   
	0.60   

	Low hammock (low-quality)   
	0.40   

	Palm hammock   
	0.90   

	Cactus hammock   
	0.90   

	Pinelands (high-quality)   
	0.80   

	Pinelands (low-quality)   
	0.60   

	Beach berm   
	0.90   

	Disturbed   
	0.20   

	Disturbed with hammock  17   
	0.40   

	Disturbed with saltmarsh and buttonwood  18   
	See § 9.5-348(d)   

	Disturbed beach/berm   
	0.20   

	Disturbed with exotics   
	0.20   

	Disturbed with slash pines  19   
	0.60   

	Off-shore islands   
	0.95   


(c)   No structures shall be permitted in the required open space except for the following:

(1)   Up to fifty (50) percent of the total area of driveways, parking areas, passive recreational uses, and active recreational uses provided that:

a.   They do not cumulatively occupy more than ten (10) percent of the total required open space area;

b.   They are constructed of permeable materials;

c.   They do not require the removal of native vegetation; and

d.   They are located within a disturbed upland habitat.

(2)   Structures buried underground including but not limited to septic tank drain fields, utility lines, and underground tanks, provided that:

a.   They are covered with permeable materials;

b.   They do not require the removal of native vegetation; and

c.   They are located within a disturbed upland habitat.

(3)   Docks, piers and walkways located over submerged lands, or within mangroves, or freshwater wetland habitats that are elevated by means of pilings or other such supports such that the area of land or water underneath the structure is not topographically altered and remains in a vegetated state.

(d)   Required open space shall be maintained pursuant to the most restrictive design criteria listed for each habitat which applies to the development as listed in this division. Permittable clearing within each habitat type shall be assessed on a cumulative basis such that any additional or proposed clearing shall be determined by accounting for all previous clearing that occurred on the site since February 28, 1986. Major development sites approved prior to September 15, 1986 shall not be permitted to clear additional habitat beyond the clearing originally approved without first obtaining approval under the terms of this chapter.

(Ord. No. 007-2002, § 1(Exh. A))

Sec. 9.5-337. Habitat analysis required.

(a)   As a part of an application for approval of development on lands classified on the existing conditions map as slash pineland or tropical hardwood hammock, the applicant shall prepare and submit a habitat analysis that analyzes the distribution and quality of native habitat within the parcel proposed to be developed in accordance with the standards of this division unless the applicant stipulates that the slash pinelands or tropical hardwood hammock is of high quality pursuant to the provisions of this chapter. Once a development permit has been issued and site preparation commenced, the habitat quality rating either resulting from the habitat analysis or as a result of the applicant's stipulation of high quality shall remain in perpetuity and all future development of the parcel shall conform to the applicable pinelands or hammock so analyzed or stipulated. This shall be assured by attachment of a deed restriction to run with the land, stating the amount of required open space and prohibiting activities within that open space, including: removal, trimming, or pruning of native vegetation; acts detrimental to wildlife or wildlife habitat preservation; excavation, dredging, removal, or manipulation of the substrate; activities detrimental to drainage, flood control, or water and soil conservation; dumping or placing of soil, trash, or other materials; and any other restrictions as may be stated on the deed restriction. Likewise, a habitat analysis which is part of a development application or permit, which application for development is then denied or abandoned or which permit is abandoned or expired without site preparation having commenced, shall be revised and resubmitted according to the applicable standards at the time of submittal of a new application for development.

(b)   The habitat analysis shall be prepared in accordance with the procedures and methods specified herein by a biologist qualified under section 9.5-28 of this chapter, however, all habitat analyses are subject to the approval of the county biologist. Where the habitat analysis requires consideration of commercially exploited, threatened or endangered plant and animal species, the analysis shall consider those native plants and animals listed under state and federal law at the time of application. Where consideration of regionally important plants is required, the habitat analysis shall consider those plants listed by the Monroe County Environmental Resources Department at the time of application.

(c)   The habitat analysis required pursuant to this section on any residentially zoned parcel of land that is the subject of an unexpired, positive determination of vested rights shall be conducted pursuant to the land development regulations in effect at the time the vested rights determination was made.

(Ord. No. 007-2002, § 1(Exh. A))


Sec. 9.5-339.1. Habitat analysis objective.

The habitat analysis, also known as the habitat evaluation index (HEI) system, shall evaluate the relative ecological and cultural quality of the remaining hardwood hammocks and slash pinelands of the Florida Keys both with respect to their inherent character and integrity and their context in the Florida Keys ecosystem landscape.

(Ord. No. 007-2002, § 1(Exh. A))


Sec. 9.5-345. General environmental design criteria.

No land shall be developed except in accordance with the following general criteria:

(a)   To the maximum extent practicable, development shall be sited so as to preserve all listed threatened, endangered, commercially exploited, and regionally important native plant species and all native trees with a diameter at breast height (DBH) of greater than four (4) inches. In those instances where an applicant can demonstrate that avoidance of such species or trees is not possible by clustering or by an alternate design approach, then such species and trees shall be relocated or replaced with nursery stock of the same species or equally rare species suitable to the site pursuant to a transplantation plan approved in accordance with section 9.5-346 (transplantation plan). 

(b)   Champion and specimen trees:  All champion and specimen trees shall be preserved in their natural condition.  

(c)   The habitat of threatened and endangered animals shall be preserved to the maximum extent practical through the configuration of open space.

 (d)   All areas of disturbance shall be managed to avoid the introduction and/or establishment of the invasive exotic plant species listed in section 9.5-4.

(e)   All invasive exotic plant species shall be removed from the parcel proposed for development.  

(f)   Clustering  : It is the purpose of this subsection to minimize the environmental impacts of development by requiring design of a development on a parcel of land to incorporate clustering of the development away from the natural areas on the parcel that are the most susceptible to harmful impacts of development. Clustering requirements shall apply to all development, including plat design, and shall be achieved in the following manner:  

(1)   When a parcel proposed for development contains more than one (1) habitat type, all development shall be clustered on the least sensitive portions of the parcel. For the purpose of this subsection, the relative sensitivity of separate habitat types shall be as listed below with subsection (a) being the most sensitive and subsection u. being the least sensitive.

a.   Freshwater wetlands;  

b.   Saltmarsh and/or buttonwood association wetlands;

c.   Cactus hammock;

d.   Palm hammock;

e.   Beach/berm;

f.   Pinelands (high quality);

g.   High hammock (high quality);

h.   Low hammock (high quality);

i.   High hammock (moderate quality);

j.   Low hammock (moderate quality);

k.   Pinelands (low quality);

l.   High hammock (low quality);

m.   Low hammock (low quality);

n.   Disturbed beach/berm;

o.   Disturbed with freshwater wetlands (lawfully converted to disturbed uplands);

p.   Disturbed with salt marsh and/or buttonwood association wetlands (lawfully converted to disturbed uplands);

q.   Disturbed with slash pines;

r.   Disturbed with high hammock;

s.   Disturbed with low hammock;

t.   Disturbed; and

u.   Disturbed with exotics;

(2)   Development within the least sensitive habitat shall achieve the maximum density or intensity allowable by Article VIII, Division 1 of this chapter and shall fully utilize the net buildable area of the habitat prior to expanding to the next least sensitive habitat type on the site. For proposed plats, these clustering requirements shall be applied such that the number of proposed lots are sized and configured to achieve the highest allowable density within the least sensitive habitat prior to locating additional lots within the next least sensitive habitat. For disturbed habitats only, development or proposed plats shall utilize one hundred (100) percent of the disturbed habitat, except for the area of any required setbacks, before expanding to the next least sensitive habitat type.

(3)   In addition to the requirements of paragraphs (1) and (2) above, development shall be clustered within the least ecologically valuable area of each habitat as determined by the county biologist.

(4)   All development shall be clustered in a manner that reduces habitat fragmentation and preserves the largest possible area of contiguous, undisturbed habitat(s). The planning director may vary the clustering requirements described above in order to reduce habitat fragmentation.  

(g)   The planning director, in consultation with the county biologist, may approve an application that modifies or waives the minimum yard requirements set out in this chapter in order to preserve champion and specimen trees or the habitat of threatened and endangered animals.

(Ord. No. 007-2002, § 1(Exh. A))


Sec. 9.5-348. Environmental design criteria for specific habitat types.

In addition to the general criteria set forth in this division, specific criteria shall apply to individual habitats as outlined below.

(a)   Hammock:  All structures developed, used or occupied on land classified as hammock (all types and all levels of quality) shall be designed, located and constructed such that:  

(1)   All areas of required open space are maintained in their natural condition, including the preservation of canopy, mid-story, under-story vegetation, ground cover and leaf litter layer; and  

(2)   Clearing of native vegetation is limited to area of approved clearing shown on the approved site plan, which shall include a construction impact zone around all structures. Construction barriers shall be required at the outer edge of the construction impact zone and shall be visible and of durable material such as wood, fabric, wire fencing, rope or wire cable. Barriers shall remain in place until final inspection for a certificate of occupancy has been approved. During construction, there shall be no disturbances of the ground surface and vegetation within required open space areas.

 (b)   Pinelands:  All structures developed, used or occupied on land classified as pinelands (all types and all levels of quality) shall be designed, located and constructed such that:  

(1)   All areas of required open space are maintained in their natural condition, including canopy, mid-story, under-story vegetation, and ground cover. Dead vegetative matter, including leaf litter layer, may be removed for fire safety; and 

(2)   All structures are separated from the body of the pinelands classified as high quality by a clear, unvegetated fire break of at least fifteen (15) feet width. Any clearing required to create this firebreak shall be deducted from the total area of clearing allowed for the parcel. Clearing of native vegetation shall be limited to the area of approved clearing shown on the approved site plan, and the required firebreak. Construction barriers shall be required at the outer edge of the area to be cleared and shall be visible and of durable material such as wood, fabric, wire fencing, rope or wire cable. Barriers shall remain in place until final inspection for a certificate of occupancy has been approved. During construction, there shall be no disturbances of the ground surface and vegetation within required open space areas.  

(c)   Beach Berm Complex or Disturbed with Beach Berm:  All structures developed, used or occupied on land classified as a beach berm complex or as disturbed with beach berm shall be designed, located and constructed such that:  

(1)   All structures are elevated on pilings or other supports;

(2)   No beach berm material is excavated or removed and no fill is deposited on a beach berm except as needed for shoreline stabilization or beach renourishment projects with a valid public purpose that furthers the goals of the Monroe County Comprehensive Plan, as determined by the planning director. All such projects shall require approval by the Florida Department of Environmental Protection and the U.S. Army Corps of Engineers prior to issuance of a county building permit;  

(3)   The clearing of beach berm vegetation is limited to the minimum clearing required to allow development of a permitted use. Beach berm areas disturbed during construction shall be immediately restored to stable condition pursuant to a restoration plan approved by the director of environmental resources. Restoration techniques shall be designed to achieve the maximum stability possible. Native plants shall be used exclusively in re-vegetation. 

(4)   A construction impact zone is provided and construction barriers are required at the outer edge of the construction impact zone and shall be visible and of durable material such as wood, rope or wire cable. No fencing or other material that can entrap wildlife may be used as a construction barrier on a beach berm. No vehicular or pedestrian traffic shall be permitted outside of the construction barriers for the duration of the construction period. Barriers shall remain in place until final inspection for acertificate of occupancy has been approved. 

(5)   Marine Turtle Beach  : In addition to the previous requirements, proposed development which may impact marine turtles shall be in accordance with section 9.5-349(p).  

(d)   Mangroves, Wetlands, and Submerged Lands  : All structures developed, used or occupied on land classified as mangroves, wetlands or submerged lands (all types and all levels of quality) shall be designed, located and constructed such that:  

(1)   Generally: Only docks and docking facilities, boat ramps, walkways, water access walkways, water observation platforms, boat shelters, non-enclosed gazebos, riprap, seawalls, bulkheads, and utility pilings shall be permitted on or over mangroves, wetlands, and submerged lands, subject to the specific restrictions of this subsection. These restrictions shall not apply to disturbed wetlands that have been lawfully converted into uplands through filling. Trimming and/or removal of mangroves shall meet FloridaDepartment of Environmental Protection requirements.  

(2)   Protection of circulation patterns  : Shoreline structures shall be designed to protect tidal flushing and circulation patterns.  

(3)   Dredging  : The following restrictions shall apply to dredging activities:  

a.   No new dredging shall be allowed in Monroe County except as specified for boat ramps in section 9.5-349(1) (shoreline setback, boat ramps);

b.   No maintenance dredging shall be permitted within areas vegetated with seagrass beds or characterized by hard bottom communities except for maintenance dredging in public navigation channels;

c.   In order to facilitate establishment of bottom vegetation, maintenance dredging in artificial waterways shall not exceed depths greater than six (6) feet at mean low water (MLW). This policy does not apply to the entrance channels into Key West Harbor and Safe Harbor;

d.   All dredged spoil materials shall be placed on permitted upland sites designed and located to prevent runoff of spoil material into wetlands or surface waters;

e.   All dredge activities require approvals by the Florida Department of Environmental Protection and the U.S. Army Corps of Engineers prior to issuance of a county permit.

(4)   Placement of fill  : No fill shall be permitted in any mangroves, wetlands, or submerged lands except:  

a.   As specifically allowed by this section or by section 9.5-349(k) & (l) (shorelone [shoreline] setbacks, bulkheads, seawalls, riprap and boat ramps); or

b.   To fill a manmade, excavated water body such as a canal, boat ramp, boat slip, boat basin or swimming pool if the county biologist determines that such filling will not have a significant adverse impact on marine or wetland communities; or  

c.   As needed for shoreline stabilization or beach renourishment projects with a valid public purpose that furthers the goals of the Monroe County Comprehensive Plan, as determined by the county biologist; or

d.   For bridges extending over saltmarsh and/or buttonwood association wetlands that are required to provide automobile or pedestrian access to dwelling units located on upland areas within the same property for which there is no alternate means of access. Such bridges shall be elevated on pilings so that the natural movement of water, including volume, rate and direction of flow shall not be disrupted or altered; 

e.   As approved for Disturbed Saltmarsh and Buttonwood Association Wetlands with appropriate mitigation as defined by the wetland regulations of section 9.5-348(d)(6);

f.   All such projects shall require approval by the Florida Department of Environmental Protection and the U.S. Army Corps of Engineers prior to issuance of a county building permit.

(5)   After-the-fact exclusion:  No "after the fact" permits shall be issued that violate Monroe County dredge and filling regulations. All fill shall be removed and all damages mitigated.  

Sec. 9.5-349. Shoreline setback. 

(a)   Purpose  : The purpose of this section is to allow for reasonable access between the land and water, provide secure boat storage, assure good water quality, provide an appearance consistent with community character, protect structures from the effects of long-term sea level rise, protect beaches and shores from erosion, protect over-water views, avoid adverse impacts on navigation, and protect marine and terrestrial natural resources.  

(b)   Principal Structures shall be set back as follows:  

(1)   Along lawfully altered shorelines including manmade canals, channels, and basins, principal structures shall be set back at least twenty (20) feet as measured from the mean high water (MHW) line, except as allowed in (2), below:

(2)   Along lawfully altered shorelines including manmade canals, channels, and basins, which are developed with a lawfully established principal use, the required setback on parcels less than four thousand (4,000) square feet may be reduced to a minimum of ten (10) feet provided that;

a.   The total combined area of all structures, principal and accessory, does not occupy more than sixty (60) percent of the upland area of the required twenty (20) foot shoreline setback;

b.   The proposed development protects the character and over water views of the community;

c.   Shoreline vegetation is protected;

d.   Open space ratios are maintained;

e.   Stormwater runoff from the entire site is managed on-site using Best Management Practices utilizing berms and infiltrating runoff;

(3)   Along open water shorelines not adjacent to manmade canals, channels, or basins, and which have been altered by the legal placement of fill:

a.   And where a mangrove fringe of at least ten (10) feet in width occurs across the entire shoreline of the property, principal structures shall be set back at least thirty (30) feet as measured from the mean high water (MHW) line or the landward extent of the mangroves, whichever is further inland.

b.   And where no mangrove fringe exists, principal structures shall be set back at least thirty (30) feet from the mean high water (MHW) line, provided that native vegetation exists or is planted and maintained in a ten (10) foot width across the entire shoreline as approved by the county biologist, and is placed under conservation easement; otherwise the setback shall be fifty (50) feet as measured from the mean high water (MHW) line.

c.   On infill lots surrounded by significant development where principal structures are set back less than fifty (50) feet from mean high water (MHW) or the landward extent of mangroves, the director of planning and environmental resources may evaluate the community character, the presence or absence of environmental features, and the setbacks on adjacent developed properties within two (2) parcels on either side of proposed development, and may allow principal structures to be set back as far as practicable orin line with adjacent principal structures. In no event shall the setback be less than twenty (20) feet. On shorelines where the existing pattern of setback is greater than thirty (30) feet, the greater setback shall apply.

(4)   Along unaltered and unlawfully altered shorelines, principal structures shall be set back fifty (50) feet as measured from the mean high water (MHW) line or the landward extent of the mangroves, whichever is further landward;  

(c)   Accessory Structures,  as defined in section 9.5-4(A-2), within the shoreline setback shall be constructed at a foundation height not to exceed eighteen (18) inches above existing grade and shall meet the following design criteria:  

(1)   Along altered shorelines, including manmade canals, channels, and basins:

a.   In no event shall the total, combined area of all structures occupy more than sixty (60) percent of the upland area of the shoreline setback;

b.   Pools, spas, and any screen structures over pools or spas shall be set back a minimum of ten (10) feet, as measured from the mean high water (MHW) line;

(2)   Along open water shorelines which have been altered by the legal placement of fill, and where a mangrove fringe of at least ten (10) feet in width occurs across the entire shoreline of the property:

a.   In no event shall the total, combined area of all structures occupy more than thirty (30) percent of the shoreline setback;

b.   Accessory structures other than docks and erosion control structures shall be set back a minimum of fifteen (15) feet, as measured from the mean high water (MHW) line or the landward extent of the mangroves, whichever is further landward, and shall be located in upland areas;

(3)   Along unaltered shorelines:

a.   In no event shall the total, combined area of all structures occupy more than thirty (30) percent of the shoreline setback;

b.   Accessory structures other than docks and erosion control structures shall be set back a minimum of twenty-five (25) feet, as measured from the mean high water (MHW) line or the landward extent of the mangroves, whichever is further landward, and shall be located in upland areas;

(d)   Stormwater and Pollutant Runoff:  All structures shall be designed such that stormwater and pollutant runoff is contained on site, consistent with the stormwater management standards of this chapter. Pools, spas, fish cleaning tables, and similar pollutant sources shall not discharge directly into surface waters. Structures should be made of permeable materials, whenever practical, to allow the infiltration of stormwater runoff.  

(e)   Applicability of Open Space and Bufferyard Requirements  : All structures within the shoreline setback shall be located such that the open space ratios for the entire parcel and all scenic corridors and bufferyards are maintained.  

(f)   Enclosed Structures and Gazebos:  No enclosed structures, other than a dock box of five (5) feet or less in height, shall be allowed within the shoreline setback. Non-enclosed gazebos must be detached from any principal structure on the parcel. No decks or habitable spaces shall be constructed on the roof of any non-enclosed gazebo. Any gazebo within the shoreline setback shall not exceed two hundred (200) square feet in area and the highest portion of the roof shall be no more than twelve (12) feet above grade. Screen enclosures over pools shall not exceed twelve feet in height.  

(g)   Boat Shelter Criteria:  Non-enclosed boat shelters may be erected only over a cut-in boat slip, basin, or ramp and may not extend into the adjacent waterbody beyond the mouth of the cut-in area, nor extend over any mangroves, submerged seagrasses or hardbottom communities. The roof and supporting members of a boat shelter may extend two (2) feet into the shoreline setback around the perimeter of a boat basin or boat ramp. No decks or habitable spaces shall be constructed on the roof of any boat shelter. The highest portion of theroof of any boat shelter shall be no more than twelve (12) feet above grade.  

(h)   Preservation of Native Vegetation  : Structures shall be located in existing cleared areas before encroaching into native vegetation. The remaining upland area of the shoreline setback shall be maintained as native vegetation or landscaped areas that allow the infiltration of stormwater runoff.  

(i)   Applicability of Side Yard Setbacks  : Side yard setbacks shall be maintained for all structures in the shoreline setback except for docks, sea walls, fences, and retaining walls.  

(j)   Tidal Flushing and Circulation  : Shoreline structures shall be designed to protect tidal flushing and circulation patterns. Any project that may produce changes in circulation patterns shall be approved only after sufficient hydrographic information is available to allow an accurate evaluation of the possible impacts of the project. Previously existing manmade alterations shall be evaluated so as to determine whether more hydrological benefits will accrue through their removal as part of the project.  42  

(k)   Bulkheads, Seawalls, and Riprap  : Bulkheads seawalls or riprap shall be permitted, provided that:   

(1)   Bulkheads, seawalls and/or riprap may be allowed as a principal use where it is demonstrated that their purpose is necessary for erosion control. Any attachments to seawalls or bulkheads, such as davits, cleats, and platforms, or any other elements that constitute docking facilities shall not be allowed except as accessory to a principle use. Seawalls may have a cap of up to two (2) feet in width without being considered a dock.

(2)   Vertical type seawalls or bulkheads shall be permitted only to stabilize severely eroding shorelines and only on manmade canals, channels, or basins. Such seawalls or bulkheads shall be permitted only if native vegetation and/or riprap and filter cloth is not a feasible means to control erosion. No new seawalls, bulkheads, or other hardened vertical structures shall be permitted on open water. 

(3)   Existing, deteriorated seawalls and bulkheads on open water shorelines may be repaired and/or replaced and are exempt from the non-substantial improvements limitations except on known or potential sea turtle nesting beaches. Repairs and/or replacements must maintain the existing footprint to the maximum extent practical.

(4)   Whenever feasible, riprap, bulkheads and seawalls should be placed landward of any existing mangroves or wetland vegetation. Native upland, wetland, and aquatic biotic communities shall be preserved to the maximum extent possible.

(5)   Wherever feasible, riprap shall be placed at the toe of solid seawalls to dissipate wave energy and provide substrate for marine organisms.

(6)   No seawalls, bulkheads, riprap or other shoreline hardening structures shall be permitted on or waterward of any portion of any beach berm complex which is known to be or is potential nesting area for marine turtles, as determined by the County Biologist, Florida Fish and Wildlife Commission, and/or other appropriate agencies. Within known or potential nesting areas, the county biologist may, in cooperation with the Florida Department of Environmental Protection, determine that specific segments of shorelines have been previously, lawfully altered to such a degree that suitable nesting habitat for marine turtles is no longer present. In such cases, the county biologist in cooperation with the Florida Department of Environmental Protection may recommend reasonable measures to restore the nesting habitat. If such measures are not feasible, the setback requirements of this subsection do not apply. Restoration of suitable nesting habitat shall be required for unlawfully altered beaches. 

(7)   Beach renourishment projects on open water may be approved only upon a determination by the county biologist that the project has a valid public purpose that furthers the goals of the Monroe County Comprehensive Plan.

(8)   All such projects shall require approval by the Florida Department of Environmental Protection and the U.S. Army Corps of Engineers prior to issuance of a county permit.

(l)   Boat Ramps  : Boat ramps shall be permitted, provided that:  

(1)   All boat ramps shall be located and designed so as not to create a setback nonconformity for existing structures from the new MHW line created by the boat ramp.

(2)   All boat ramps shall be confined to shorelines of manmade canals, channels, and basins with little or no native vegetation.

(3)   The width of boat ramps, including side slopes, shall be limited to fifteen (15) feet, except that ramps serving commercial uses, public uses, or more than three dwelling units may be thirty-five (35) feet in width.

(4)   All above-water ramp, side slope or wall structures shall be located landward of the original MHW line. This area shall be subtracted from the total area allowed for structures in the shoreline setback in section 9.5-349(c). (Shoreline setbacks).

(5)   A maximum of two accessory docks, abutting either or both sides of the ramp, are allowed. These docks may extend beyond MHW, but shall comply with all requirements of this section and section 9.5-348(d). (Mangroves, wetlands, and submerged lands).

(6)   Construction of a boat ramp shall not involve any filling of surface waters except for the minimum amount needed for the actual boat ramp surface, side slopes, walls or pilings for accessory docks. Walls may not exceed two (2) feet in width.

(7)   Dredging shall be limited to the minimum amount necessary to construct the boat ramp and may not exceed one hundred (100) cubic yards of total excavation above and below MHW. No dredging of submerged grass beds or hard bottom communities shall be allowed.

(8)   All such projects shall require approval by the Florida Department of Environmental Protection and the U.S. Army Corps of Engineers prior to issuance of a county permit.

 (p)   Requirements for Marine Turtle Nesting Areas  : Notwithstanding the provisions above, no development other than pile supported docks and walkways designed to minimize adverse impacts on marine turtles shall be allowed within fifty (50) feet of any portion of any beach berm complex which is known to be or is a potential nesting area for marine turtles. Any development shall comply with Article IV, Sections 13-61 through 13-67. (Sea turtle protection ordinance).  

(1)   The fifty (50) foot setback shall be measured from either the landward toe of the most landward beach berm or from fifty (50) feet landward of MHW, whichever is less. The maximum total setback shall be one hundred (100) feet from MHW.

(2)   Within known or potential nesting areas for marine turtles, as determined by the county biologist, the Florida Fish and Wildlife Commission, and/or other appropriate agencies, the county biologist may, in cooperation with other appropriate agencies, determine that specific segments of shorelines have been previously, lawfully altered to such a degree that suitable nesting habitat for marine turtles is no longer present. In such cases, the county biologist in cooperation with the Florida Department of Environmental Protection may recommend reasonable measures to restore the nesting habitat. If such measures are not feasible, the specific requirements of this subsection do not apply. Restoration of suitable nesting habitat shall be required for unlawfully altered beaches.51  

(3)   Any such dock or walkway shall be designed to the following criteria to minimize adverse impacts on marine turtles.

(a)   The structure shall have a minimum horizontal distance of four (4) feet between pilings or other upright members.

(b)   The structure shall have a minimum clearance of two (2) feet above grade.

(c)   If stairs or a ramp with less than the minimum two (2) feet clearance above grade is required, such stairs or ramp shall be enclosed with vertical barriers no more than two (2) inches apart.

(4)   All outdoor and indoor artificial lighting complies with sections 13-63 and 13-64 of Article IV of the Monroe County Code, Protection of Sea Turtles.

(Ord. No. 007-2002, § 1(Exh. A); Ord. No. 49A-2003, § 1; Ord. No. 014-2005, § 1)
MARTIN COUNTY LAND DEVELOPMENT CODE

Sec. 4.33. Preservation of native upland habitat.

Martin County shall ensure that a minimum of 25 percent of the existing native upland habitat in the County will be preserved. It is the intent of the policies related to native upland habitat that all development shall protect and preserve native upland habitat in place within the development. The following minimum requirements shall apply to all development, including activity on land with an agricultural ranchette future land use designation and land clearing on all land uses not specifically exempted insection 4.37. Planned unit developments which take advantage of variances in lot size and density must exceed the minimum upland habitat preservation requirements. In addition to required preserve areas, all existing native trees and native vegetation not located in an area requiring their removal shall be retained in an undisturbed state.

4.33.A.   Implementation of minimum preserve requirements.    

1.   On sites where common native upland habitat exists, not less than 25 percent of each particular type of common native upland habitat shall be preserved in place on the site, such that the cumulative total need not exceed 25 percent of the existing native upland vegetation on site, except as required under the provisions for endangered, unique and rare habitat. Pine/palmetto flatwood associations are among the common native upland habitats in Martin County.

2.   Increased conservation of native habitats which are determined to be endangered, unique, or rare in Martin County, or regionally rare is required by this division. On sites where endangered, unique, or rare native upland habitat exists, up to 25 percent of the total upland area shall be preserved in endangered, unique, or rare native upland habitat, in a clustered fashion where possible, in a manner that is consistent with a reasonable use of the property.

3.   Required wetland buffers shall count toward preservation requirements when they contain appropriate habitat types. An area of pine flatwoods that meets preserve area design standards shall count toward the total required acreage for common habitat. Buffers and other preservation requirements can only be counted toward the preserve requirements of this division if they contain the appropriate habitat type and meet design standards. For example, pine flatwoods (common habitat) around a wetland shall not counttoward the preservation requirements for any endangered, unique, threatened or rare habitat. Perimeter buffers and wetland and estuarine buffers are separate from upland preserve requirements. The total native upland habitat set aside may exceed 25 percent when buffers are included.

4.   Where only common habitat exists on site, preservation of no more than 25 percent of the total upland native habitat on site shall be required. Where possible, 25 percent of each common habitat shall be preserved.

5.   Where common habitat and unique, endangered, threatened or rare habitat both exist on the same site, the first requirement to be met shall be the preservation of 25 percent of the total uplands in unique, endangered, threatened or rare habitat.

a.   When 25 percent of the total upland has been preserved in unique, endangered, threatened or rare habitat, there shall be no further requirements for 25 percent of common upland native habitat.

b.   When there is insufficient unique, endangered, threatened or rare upland habitat to provide preserve area equal to 25 percent of the total uplands, then all unique, endangered, threatened or rare upland habitat shall be preserved and in addition, the following rules shall apply to the remaining common habitat:

(1)   If the habitat consists of a single type, then 25 percent of that habitat shall also be preserved, provided, however, that in no case shall over 25 percent of the total uplands be required for upland habitat preservation.

(2)   If the habitat consists of more than one type, then 25 percent of the common habitat shall also be preserved by preserving up to 25 percent of each common habitat type in such proportions as comply with the requirements of section 4.35; provided, however, that in no case shall over 25 percent of the total uplands be required for upland habitat preservation.

By way of illustration of subparagraphs a and b above:

A 100-acre site with 100 acres of upland consisting of 24 acres of rare upland habitat and 76 acres of common habitat must preserve 24 acres of rare habitat and one acre of common habitat.

A 100-acre site with 100 acres of upland consisting of 35 acres of rare habitat and 65 acres of common habitat must preserve 25 acres of rare habitat.

A 100-acre site with 100 acres of upland containing five acres of rare habitat and 20 acres of common habitat must preserve five acres of rare habitat and five acres of common habitat.

A 100-acre site with 100 acres of upland containing 45 acres of upland habitat consisting of five acres of rare and 40 acres of common habitat comprised of 20 acres of one particular common habitat type and 20 acres of another particular common habitat type must preserve five acres of rare and five acres of each particular common habitat type.

In contrast, a 100-acre site with 45 acres of upland consisting of five acres of rare habitat and 20 acres of one type of common habitat and 20 acres of another type of common upland habitat must preserve five acres of rare habitat and a total of 6.25 acres of common habitat in such proportions as comply with the requirements of section 4.33.B, Additional preservation requirements.

4.33.B.   Additional preservation requirements.    

1.   Required preserve areas shall not be located in areas where future road rights-of-way are shown on the Transportation Element of the Comprehensive Plan. Rights-of-way for utilities, stormwater management and other purposes may cross preserve areas where necessary, but no such right-of-way within a preserve area shall be credited toward the upland preservation requirement.

2.   Portions of preserve areas within single-family lots that are eligible for clearing according to water access provisions cannot be credited toward preserve area requirements.

3.   Areas which are not permanently protected as native upland habitat shall not be credited toward preserve area requirements. For example, areas in and adjacent to preserve areas which may be altered for docks, boardwalks, sidewalks, golf cart paths, golf play ("line of sight" clearing), utilities, stormwater management and any other intrusions must be clearly outlined on development plans and shall not be credited toward preserve area requirements.

4.   Nature trails within preserve areas are for pedestrian use only. All-terrain vehicles, dirt bikes and other motorized vehicles are prohibited within preserve areas. Trails within preserve areas shall not be credited toward preserve area requirements.

5.   Upland preserve areas shall be protected from encroachment during construction activities by erecting barricades which are highly visible. Such barricades shall be a minimum of three feet in height and shall not be attached to vegetation. The developer shall be responsible for maintaining such barriers until construction activities have concluded.

6.   New construction (including fill proposed adjacent to wetland buffer zones and upland preserve areas) shall be set back a minimum of ten feet for primary structures; setbacks for accessory structures, such as but not limited to pool decks, screen enclosures and driveways, shall be five feet. Graded areas landward of these required buffer protection areas shall not exceed a slope of one foot vertical to four feet horizontal. All slopes shall be properly stabilized to the satisfaction of the county engineer.

7.   Where areas of native upland habitat have been destroyed in violation of the Comprehensive Plan, Martin County Code of Ordinances or the Martin County Land Development Regulations, including but not limited to dumping, burning and clearing, such areas shall be included as native upland habitat acreage when calculating preserve requirements under this section. (See section 4.38 regarding enforcement of restoration).

4.33.C.   Special requirements for golf courses.  Golf courses shall retain and preserve a minimum of 30 percent of the total upland area of the golf course in native vegetation. Because of high water use by golf courses and the potential for increased runoff of nutrients, pesticides and herbicides, increased in size of the preservation area is warranted. This golf course requirement shall be applied to the area designated as golf course and shall not reduce the 25 percent requirement (25 percent of common habitat or 25 percent of total upland where endangered, unique or rare habitat exists) for remaining parts of the project.  

4.33.D.   Alternative compliance for preclusion of reasonable use.  This option may be used only after all perimeter buffer requirements have been met. Flexible and innovative design techniques shall be applied to site design to maximize on-site preservation of native upland habitat. The requirements for an on-site preserve area may be reduced only after a showing that these requirements preclude reasonable use of the site as determined and approved by the Board of County Commissioners. Requirements may be reduced only in the amount necessary to provide reasonable use of the site. The mitigation measures allowed by this policy can only be used when reasonable use is precluded. All other development must preserve native upland habitat on site. The following options are available as approved by the Board of County Commissioners:  

1.   Purchase similar upland native habitat communities outright within the same planning area; if not available, then purchase in Martin County; or

2.   Create an equal amount of similar required native upland habitat adjacent to other areas of preserved native habitat on or off site.

The off-site preserved native habitat area must be preserved in place on a site deeded to the County or to a private conservation group recognized by the County. A preserve area management plan (PAMP) shall be provided for the off-site areas of preservation or of habitat creation. Longterm funding for management must be assured by the applicant prior to development plan approval.

(Ord. No. 527, pt. 1, 5-21-1998; Ord. No. 530, pt. I, 10-9-1998; Ord. No. 605, pt. 1, § 4.2.3, 12-4-2001)

Sec. 4.34. Preservation requirements for upland areas within the agricultural land use designation.

4.34.A.   Commercial agricultural uses.  Where commercial agricultural uses are proposed for lands which currently exist as native upland habitat and are designated agriculture on the future land use map and where the proposed agricultural use would require clearing of that currently existing habitat, such use shall be required to preserve native upland habitat as follows:  

1.   Common native upland habitat.  The property owner of the proposed agricultural use must:  

a.   Preserve a minimum of ten percent of each common native upland plant community which occurs on site; or

b.   Pay a land value exaction fee at the time the land is converted. The land exaction fee shall be equivalent to the average assessed value of one acre of the particular habitat type under consideration within the county multiplied by the number of acres the proposed use was required to preserve but elected to contribute to preservation off-site. Whenever possible, these funds shall be used towards purchasing property in close proximity to the subject site. The time of conversion of the agricultural land fromits current natural state will be evidenced by an application to the South Florida Water Management District for an agricultural surface water management permit.

2.   Unique/rare/endangered native upland habitat.  The property owner of the proposed agricultural use shall be required to:  

a.   Preserve a minimum of 25 percent of each native upland plant community which occurs on-site and is designated as unique or rare in Martin County or designated as a habitat which is regionally rare or endangered as determined by the Treasure Coast Regional Planning Council and supported by state and federal agencies. (These habitats shall be limited to oak/cabbage palm hammock associations, sand pine/scrub oak associations, coastal hammock associations, turkey oak associations and other hardwood hammock associations with native trees such as cypress, magnolia, maple and/or bay trees); or

b.   At the time of conversion of agricultural land from its current natural state by way of an application to the South Florida Water Management District for an agricultural surface water management permit, the property owner shall pay a land value exaction fee equivalent to the average assessed value of one acre of the particular habitat type under consideration within the County multiplied by the number of acres of that habitat type the proposed use was required to preserve but elected to contribute to preservation off-site. Whenever possible, these funds shall be used towards purchasing property in close proximity to the subject site.

3.   In all cases of clearing native uplands, an environmental assessment shall be supplied to Martin County along with a preserve area management plan. These documents must be approved by the Martin County Growth Management Department prior to any site development or alteration. Prior to clearing on sites greater than ten acres in size, the PAMP and environmental assessment must be submitted to the Florida Game and Fresh Water Fish Commission and the Florida Department of Environmental Protection for comment and plan implementation.

4.   All agricultural uses shall be required to comply with the applicable objectives and policies set forth in this element. Any exceptions or exemptions to the policies of this plan will require a plan amendment supported by adequate data and analysis. To the maximum extent possible, regulations and/or ordinances shall be promulgated to avoid unreasonable interference with efficient and economical use of agriculturally designated lands.

(Ord. No. 527, pt. 1, 5-21-1998; Ord. No. 605, pt. 1, § 4.2.4, 12-4-2001)


Sec. 4.35. Preserve area design standards.

Any application for final site plan approval for a site containing upland or wetland preserve areas must include a preserve area management plan to address both upland and wetland areas. Development on the site shall be designed to preserve the most important habitat. Habitat that is endangered, unique or rare or contains endangered, unique or rare plants or animals shall have the highest priority for preservation. High priority shall also go to habitats exhibiting minimal disturbance and maximum diversity.The preserve area management plan is subject to the review and approval of the Martin County Growth Management Department. No development approval will be issued until the preserve area management plan is approved by the Martin County Growth Management Department. The following preserve area design standards shall apply to both wetland and upland preserve areas. Please see division 1 of this article, the Wetlands Protection LDR, for additional information. General provisions for the design of preserve areas included:

4.35.A.   Minimum upland preserve area width requirements.  The width of preserve areas should be adequate to maintain longterm viability and should maximize wildlife utilization. Native habitat configured as long narrow areas between lots shall not be credited towards preserve area requirements. Preserve areas that meet the minimum 50-foot width standard may be permitted between lots if they provide an effective wildlife corridor or if they connect clustered preserve areas.  

1.   The minimum width of native upland habitat to be credited toward upland preserve requirements shall be 50 feet.

2.   For isolated wetlands, buffer areas shall be a minimum of 50 feet of native vegetation, measured landward of the boundary of the delineated wetland.

3.   For natural creeks, rivers and water bodies connected to waters of the State, a minimum 75-foot wide buffer zone of native vegetation shall be provided and maintained from the landward extent of the wetland, or if no wetlands are present separate from the natural creek, river or water body, from the mean high water line, as determined in accordance with F.A.C. 62-301.400.

4.   Wetland buffers, for isolated wetlands, in and adjacent to golf courses shall be a minimum of 75 feet. Of the 75-foot buffer, the 25 feet adjacent to the golf course may be native sand or a native vegetation planting area and turf grass, fertilizer and pesticides shall be prohibited. This 25-foot area adjacent to the golf course shall provide a clear distinction between the golf course and the preserve area. The balance of the 75-foot wetland buffer shall be included in the PAMP and shall comply with section 4.35.A.2 above.

4.35.B.   Required shoreline buffer areas on waterfront lots, less any areas that are eligible to be cleared for shoreline access, can be credited toward upland preserve requirements where appropriate habitat is present. Otherwise, preserve areas shall not be part of single family lots.

4.35.C.   Preserved habitat shall be maintained in a clustered configuration adjacent to wetlands, natural water bodies, constructed lakes and other preserved habitats located on- or off-site. Preserve areas shall be larger along property boundaries where preserve areas or public conservation areas exist immediately adjacent to the parcel.

4.35.D.   Preserved habitat shall be located so as to maximize wildlife utilization.

4.35.E.   Native preserve area arrangement shall give special consideration to maximizing wildlife utilization for species which are endangered, threatened or of special concern.

4.35.F.   Preserved habitat shall be located so as to maintain the longterm viability of native upland plant communities.

4.35.G.   Native preserve area arrangement shall give special consideration to maintaining the longterm viability of native upland plant communities which are unique, regionally rare, or endangered.

4.35.H.   Applicants for development approval shall utilize creative and innovative design techniques to comply with the upland preserve requirements and to maximize preservation of native upland vegetation to the extent technically feasible.

4.35.I.   Required preserve areas may only be permitted between lots if they serve as a wildlife corridor or if they connect clustered preserve areas.

4.35.J.   All preserve areas which are adjacent to single-family or multifamily lots shall be clearly marked with signs indicating that the area is a preserve area, subject to a recorded preserve area management plan on file in the Martin County Growth Management Department.

(Ord. No. 527, pt. 1, 5-21-1998; Ord. No. 530, pt. I, 10-9-1998; Ord. No. 605, pt. 1, § 4.2.5, 12-4-2001)


Sec. 4.36. Preserve area management plan (PAMP).

4.36.A.   Preserve area management plans required.    

1.   All applicants for development approval on sites which contain upland or wetland preserve areas must provide a PAMP for review and approval by the Martin County Growth Management Department. Sites which include both upland preserves and wetlands may be governed by a single PAMP, provided that all applicable requirements are met.

2.   There shall be no alteration of upland or wetland preserve areas. Necessary habitat management practices, as provided in the PAMP and approved by the Martin County Growth Management Department, shall be conducted as necessary, consistent with an existing approved PAMP.

3.   Clearing and removal of exotic invasive vegetation in upland preserve areas is exempt from the requirement for a clearing permit. However, clearing and removal of exotic invasive vegetation in upland preserve areas shall be conducted in compliance with an approved Preserve Area Management Plan (PAMP) and with the concurrence of the Environmental Division of the Growth Management Department. In addition, if the use of motorized vehicles or tools other than hand-held tools are proposed as part of the clearingand removal process, an Exotic Vegetation Clearing Plan that has been approved by the Director of the Growth Management Department shall be required. Hand-held tools are defined here as those tools that can be held in a person's hands, including power tools. The Board of County Commissioners may establish a fee for the processing of Exotic Vegetation Clearing Plans. Exotic Vegetation Clearing Plans shall be posted in a conspicuous place in the front of the premises before the clearing is started. All landclearing debris, including exotic invasive vegetation debris, shall be removed from preserve areas and not piled or stored in the preserve areas.

4.36.B.   Minimum requirements.  The PAMP shall contain the following:  

1.   Provisions for the initial removal and ongoing management of exotic invasive vegetation and debris;

2.   Plans for the revegetation of any upland preserve areas with appropriate native plant material, if required by this division;

3.   Provisions for the protection of plant and animal species of regional concern in accordance with recommendations from applicable state and federal agencies;

4.   Any additional measures deemed necessary to protect and maintain the functions and values of the upland preserve areas. Where sand pine scrub is present in developments where controlled burns will not be possible after full development, alternative methods for maintaining the endangered habitat must be outlined in detail in the PAMP, including an estimate of the frequency of major maintenance projects;

5.   Provision for protective barriers around all trees and vegetation to be saved, prohibiting all activity within these areas during construction;

6.   Provisions for fire management and other alternatives necessary for the longterm viability and habitat value of the preserve area; and provisions for protection against imminent threats to public health and safety;

7.   Specific provisions for County enforcement of the PAMP and a reduced copy of the final development plan or plat clearly indicating preserve area locations shall be attached to the declaration of covenants and restrictions as recorded in the County public records;

8.   Provisions for the perpetual maintenance of preserve areas and procedures for the transfer of responsibilities must be clearly identified for any applicant requesting development approval and all successive owners; and

9.   A certification by a qualified professional stating that the PAMP meets all of the requirements of the Comprehensive Growth Management Plan and the Land Development Regulations and will preserve the function and value of the native upland habitat.

4.36.C.   Alteration of preserve area management plans (PAMP).  There shall not be any alteration of the size, shape or design of a previously approved preserve area without approval by the Board of County Commissioners. An applicant shall make a written request for alteration of a preserve area including the reason for the request and the extent of the alteration. The Growth Management Department Director shall make a recommendation to the BCC regarding the need for the change and the restoration or enhancement necessary to compensate for the alteration. Amendments toa PAMP or alteration of a preserve area must meet all of the requirements of the original PAMP.  

(Ord. No. 527, pt. 1, § 4.2.09, 5-21-1998; Ord. No. 605, pt. 1, § 4.2.6, 12-4-2001; Ord. No. 640, pt. 2, 3-9-2004)

Cross references:  Development review procedures, art. 10.  


Sec. 4.37. Land clearing plans and procedures.

Protection of upland habitat requires regulation of the development of upland areas. Because most development requires land clearing, this section establishes land clearing requirements and the procedure for obtaining land clearing permits. No land clearing shall be permitted in unincorporated Martin County until a land clearing permit is obtained and posted or the project is determined to be exempt from the requirements of obtaining a land clearing permit. No land clearing permit shall be issued until an environmental assessment, as required herein, has been submitted to, and approved by, the County in association with applicable development review procedures. This section shall apply to all land clearing and development activities in unincorporated Martin County. No land clearing shall be allowed, except as described in section 4.34, Preservation requirements for upland areas within the agricultural land use designation, unless a final site plan has been approved in accordance with applicable development review procedures. For agricultural purposes, no clearing of native habitat shall begin until an environmental assessment and a PAMP have been submitted to the County and approved.

4.37.A.   Land clearing procedures.    

1.   Applications for land clearing shall require a land clearing plan that includes, at a minimum, proposed dates for clearing, the proposed method of erosion and sediment control, the proposed method of debris disposal and soil stabilization procedures to be implemented after land clearing. Where off-site siltation becomes a problem, work on the project shall stop until an amended plan is approved and implemented.

2.   During construction activities, existing native vegetation shall be retained to act as buffers between adjacent land uses, and to minimize nuisance dust, noise and air pollution. This requirement shall be a condition of all development approvals. Barricades shall be used on site to preserve the vegetation to be retained.

4.37.B.   Permits.  Land clearing permits may be issued under the following circumstances but, in all cases a land clearing permit shall be posted, where visible and accessible, prior to the start of clearing.  

1.   Prior to land clearing, the owner of a residential lot platted or recorded prior to February 20, 1990, shall obtain a short form land clearing permit in conjunction with the issuance of a single-family or duplex building permit. Such lot shall be exempt from the preservation requirements in sections 4.33 through 4.36, but shall be developed in compliance with all other requirements of this division.

2.   Prior to land clearing, the owner of a residential lot created through a final site plan approved after February 20, 1990, shall be issued a short-form land clearing permit in conjunction with the issuance of a single-family or duplex building permit. Such lot shall be developed in compliance with the applicable PAMP for that subdivision.

3.   For land clearing permits issued in conjunction with a final site plan approval of a subdivision (standard, minor or major) pursuant to article 10 of the Martin County Land Development Regulations, the following restrictions shall apply:

a.   Subdivision lots of less than 6,500 square feet may be cleared along with the roads and utilities.

b.   Subdivision lots in excess of 6,500 square feet shall not be cleared until a land clearing permit is issued in conjunction with a building permit.

c.   In limited cases when it is necessary to retain excess fill in designated areas (i.e., building pads), clearing of native vegetation on subdivision lots, over 6,500 square feet shall be permitted, prior to the issuance of a building permit.

4.   An agricultural land clearing permit shall be required for the removal of native vegetation and the conversion of native habitat to agricultural production on land with an agricultural future land use designation. For agricultural purposes, no land clearing shall begin until an environmental assessment and a PAMP have been submitted and approved in accordance with the requirements of section 4.34, Preservation requirements for upland areas within the agricultural land use designation.

5.   Agricultural land clearing permits shall not be issued for land designated agricultural ranchette on the future land use map. The provisions of section 4.34 shall not apply to lands designated agricultural ranchette.

4.37.C.   Exemptions.  The following activities shall not require the issuance of a land clearing permit.  

1.   The removal of exotic invasive vegetation from undeveloped land shall not require the issuance of a land clearing permit. However, any impact to native vegetation (canopy, understory or groundcover) resulting from or done as a part of exotic invasive vegetation removal may require restoration and replanting of the native vegetation, as specified in section 4.38. Therefore, clearing of exotic invasive vegetation shall be conducted with the concurrence of the Environmental Division of the Growth Management Department. In addition, if the use of motorized vehicles or tools other than hand-held tools are proposed as part of the clearing and removal process, an Exotic Vegetation Clearing Plan that has been approved by the Director of the Growth Management Department shall be required. Hand-held tools are defined here as those tools that can be held in a person's hands, including power tools

The Board of County Commissioners may establish a fee for the processing of Exotic Vegetation Clearing Plans. Exotic Vegetation Clearing Plans shall be posted in a conspicuous place in front of the premises before clearing is started.

Single-family homeowners shall not be required to obtain land clearing permits or submit Exotic Vegetation Clearing Plans prior to removing exotic vegetation from the parcel on which their home is located. Single-family homeowners are encouraged to seek advice and guidance from the Environmental Division of the Growth Management Department when formulating plans to clear exotic invasive vegetation from such parcels. All land clearing debris, including exotic invasive vegetation debris, shall be removed fromthe premises and not piled or stored within the premises.

a.   Where the removal of exotic invasive vegetation will result in areas of more than one-quarter acre of exposed soil, such soil shall be planted or seeded with a permanent native groundcover to reduce the loss of topsoil due to water and wind erosion.

b.   Where the removal of exotic invasive vegetation from the upland preserve areas of a site is proposed, such activity shall be conducted pursuant to a PAMP. Although no land clearing permit will be necessary for the removal of exotic invasive vegetation from designated preserve areas under the control of a PAMP, clearing in preserve areas shall be conducted with the concurrence of the Environmental Division of the Growth Management Department. In addition, if the use of motorized vehicles or tools other thanhand-held tools are proposed as part of the clearing or removal process, an Exotic Vegetation Clearing Plan that has been approved by the Director of the Growth Management Department shall be required. Hand-held tools are defined here as those tools that can be held in a person's hands, including power tools.

The Board of County Commissioners may establish a fee for the processing of Exotic Vegetation Clearing Plans. Exotic Vegetation Clearing Plans shall be posted in a conspicuous place in front of the premises before clearing is started. All land clearing debris, including exotic invasive vegetation debris, shall be removed from the preserve area and not piled or stored within the preserve area.

2.   Based on an environmental assessment showing that no upland or wetland habitat exists, or an approved final site plan, where clearing has been previously approved, proposed development may be determined to be exempt from the requirement for obtaining a land clearing permit.

3.   The removal of understory through the use of hand tools to establish a line of sight for the purpose of performing routine field survey work shall not require a land clearing permit.

4.37.D.   Soil stabilization.  Soil stabilization such as seeding, wetting and mulching which minimize airborne dust and particulate emission generated by construction activity shall be completed progressively as vegetation removal occurs within a given area of a site. Excavation, fill placement, vertical construction or soil stabilization shall begin within 15 days, and shall be completed within 30 days of vegetation removal within a given area of a site. The method chosen for soil stabilization must be appropriate for the particular situation.  

4.37.E.   Disposal of land clearing debris.  Open burning of land clearing debris in the Urban Service District, as defined in the Future Land Use Element of the Comprehensive Plan, by any method other than the oxygenated or pit burning technique that does not add particulate matter or smoke to the air, shall be prohibited. Land clearing debris shall be disposed of in the following manner:  

1.   Chipped on-site or at a legal chipping facility and delivered for composting to a facility approved for composting; or

2.   Delivered to the chipper at the Martin County Landfill and chipped for mulch; or

3.   Burned as described above.

Nonvegetative debris including construction and demolition debris shall be disposed of at an approved landfill site.

(Ord. No. 527, pt. 1, 5-21-1998; Ord. No. 605, pt. 1, § 4.2.7, 12-4-2001; Ord. No. 640, pt. 2, 3-9-2004)


Sec. 4.38. Enforcement.

When a notice of violation, issued because clearing has occurred in violation of applicable upland preservation regulations, becomes final, restoration and/or set-aside (if set-aside is necessary) shall be required. Restoration or set-aside of substitute native upland habitat, as provided below, shall be commenced within 90 days of the date the notice of violation becomes final, or within 30 days, if correction is effected in lieu of Code Enforcement Board action.

4.38.A.   Correction of violation upon notice of violation.  Correction of a violation of the land clearing provisions of the upland preservation regulations shall consist of the following:  

1.   The upland habitat affected by the illegal clearing shall be restored or replaced as provided herein, in the amount of 125 percent of the requirement prior to the violation.

2.   Set-aside requirements.    

a.   When existing native upland habitat on the project site meets the requirements for a development order issued under this division, a conservation easement shall be required on the remaining upland habitat. The set-aside area covered by this conservation easement shall equal 125 percent of the requirements of this division.

b.   A set-aside habitat plan with a conservation easement and PAMP shall be submitted to the Growth Management Department for approval. Within 90 days of submittal and approval, the new preserved area shall be marked and posted to assure its protection. The method of marking and posting of the new preserve area will be consistent with the method described previously in section 4.35.

3.   Restoration.    

a.   Habitat restoration shall be required when, because of the location, amount, type or quality of remaining native upland habitat, 125 percent of the upland habitat requirements for this division cannot be provided. A Restoration Plan shall be submitted to the Growth Management Department. The Plan will demonstrate that restoration, set-aside habitat, or the combination of the two, amounts to 125 percent of the area of the violation. The Plan shall provide for monitoring and reporting at least every six months and include an enforceable conservation easement covering all areas of the restoration and set-aside habitat.

b.   Restoration of the habitat at all levels (i.e., groundcover, understory and canopy), with full species diversity for the habitat type, is required. No sodding, grassing or mowing of the native groundcover shall be allowed during or following the restoration. Native plant material shall be used for the restoration and shall meet the requirements of division 15 of this article, the landscaping, buffering and tree protection LDR. If feasible, local stock shall be used rather than material grown elsewhere to assure compatibility and survivability.

c.   On approval of the restoration plan, a fee or bond covering the cost of enforcement and restoration, equal to 110 percent of estimated costs of the entire activity, shall be provided to the County.

d.   Ninety days after completion of restoration, the Growth Management Department Environmental Planning Administrator shall inspect the site to determine initial success. If more than ten percent of the plants have died or are at risk of dying, replanting shall be undertaken immediately. When this replanting is completed another inspection shall be required after 90 days. If the subsequent restoration fails, the fee or bond may be adjusted to assure its adequacy under subsection 4.38.A.3.c. When a 90-day review determines that the restoration has been successful, a new PAMP shall be submitted and approved within 60 days of the determination to assure the continued protection and viability of the restored area.

e.   A reporting plan shall be submitted and approved to assure monitoring and appropriate remediation.

f.   In addition to the fee or bond required under subsection 4.38.A.3.c, a five-year letter of credit shall be submitted and approved for monitoring and exotic removal in the amount of 110 percent of the cost of the restoration only.

g.   The recipient of the notice of violation or its successors or assigns shall not be eligible for a development order for the property until all of the corrective actions contained herein have been completed.

4.38.B.   Hearings.    

1.   If the recipient of the notice of violation requests a hearing before the Code Enforcement Board, then the provisions of subsection 4.38.A.3 shall not apply until final action by the Code Enforcement Board. The recipient of the notice may, at its option, proceed with the corrective actions provided for in subsection 4.38.A.3 before the Code Enforcement Board acts on the notice.

2.   If the matter goes to a hearing before the Code Enforcement Board upon request of the recipient of the notice of violation or if correction has commenced but has not been completed in accordance with subsection 4.38.A.3, then the Code Enforcement Board shall hear the case and issue a final decision on the notice of violation.

4.38.C.   Penalties.  In addition to the foregoing, the Code Enforcement Board may assess monetary penalties provided by law.  

4.38.D.   Unmitigated violations.  Should the violation continue beyond the time specified for correction as provided above or if the violator fails to take the corrective actions provided above within reasonable time, the Code Inspector shall notify the Code Enforcement Board and request a hearing.  

4.38.E.   Repeat violations.    

1.   If a repeat violation is found, the Code Inspector shall issue a notice of violation, but is not required to give the violator a reasonable time to correct the violation.

2.   The Code Inspector shall notify the Code Enforcement Board and request a hearing. The case may be heard by the Code Enforcement Board and penalties and corrective measures imposed in accordance with section 4.38, even if the repeat violation has been corrected prior to the Board hearing.

4.38.F.   Threats to public health, safety, and welfare; irreparable or irreversible violations.  If the Code Inspector has reason to believe a violation or a condition causing the violation presents a serious threat to the public health, safety, and welfare, or if the violation is irreparable or irreversible in nature, the Code Inspector shall make a reasonable effort to notify the violator and may immediately notify the Code Enforcement Board and request a hearing.  

4.38.G.   Issuance of development orders.  When native upland habitat has been destroyed by illegal activity, completion of restoration or replacement shall be necessary to receive a development order as outlined in subsection 4.38.A.  

(Ord. No. 527, pt. 1, 5-21-1998; Ord. No. 605, pt. 1, § 4.2.8, 12-4-2001)
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