
t995) ('Ttcdac uho rh. i6hr mmphi *a filed, *hich la :frd ft. [bd.

trial (M n di in Cmivd s fovtr bur h.foE dE lpp.lhr. eud! rdd6*d rh.

issue, Cinivll pos$s{n u g@d roidr, $undly-b!*d ond mddr*.d !ryuftnr

rhr Frnnllr ptrbric !.ricr hid ch:ry.d." (Enpbsh in odsior.)t sc_dlo qlq

( mislpplicdion of Rulc I I cm chill counsl s tnthNi$n md iifle ihe cru4ivhy

of liriSDb i' p'lMiry mv.r f'drr d Ltd rh6d.s, sdnr' b dE icn of its

fn'M. Fo.lln tuon. r rrirl oun iould nor iiipo.. Rule ll mtions fr
dve!.y ol r phGiblc lesrl rhsry, i{nicularly *h.8, rs hee. th. hv is

dgubly rrcld." (cinion md fori,k onit d)): N.iqhbort .d R.rtEb

E!!tr!&f!c!@4gB!!rr-&rge t[iItlJ@!q!!!)!orll 212 F.R.D, 374

3?9 (S.D. Ohio 2002): ( Ttir Coun qill nor inpos {rcrioft on rhe Pl0intifli for

6*nin3.him ond.y ro disbg l.u *hd th. oly cikring lrv om3 ftln

iundidims shos DaGLd n d bindi4 on $. coun. No @.dmr,.irtE

lrcm ihc Si(h cimjt or rh. supcne Coun, clsdy *hblirhes L\ot rh. Plsinriffs

hiv. no Ddv.t rish ol dion u'der MAHRA.")i l@e!!Il.tq!e! 77 F.Strpp. x
I 176, I l?? lD. (rn. 1999) ('wlr6 rh. lr* is reubly urcl.r, RuL t I eri6
rhould nor be irpos.d. ) No lppell0t opinioi hrd inr.lprcred rhe penin em
of rh. $tor. d th€ rim Rrinbo* Rivs filcd its @mphid, No opiDion ro d.t

Haui]Elrc. v. \!tirll& ljb. |rc. 939 F.2d t9r. 79rt5d Ci. 1993)



$ppons &e ciiy\ lGud inrerytrlrion of thc sorute The foF. iicnn( h'srid

rhrtRiinbo' Rivels posirion wx ftivolous

In addirioo ro rh. absence ol rponed opitions rddtsing rhe ints!rcktion

of rhe slrurory rtus in 
'tn*iion, 

fie conn should onsid& rhe Rlarive

un.cd nty in rhe b.dy or law ntE ei Scotr v. Busch.907 So. 2d 662. 665_

666 rFla. nh DCA 2005) (on rcvie

s, rnd .otrtovesies in rhe field of defxmrion

lrs). As notd by conm uo^ otr dre Ben Hmis Act the tlntue mbigui.v or

rdns in rh. Bd Hads Acr ras pd of a delibsdre effod to lffod b6ad

discrcriontorhejudici'ryinac e by_caseintQrertlionoIrhe!!0trr D hwdl

165119951 ( IPldn.ly b.c,use H!ri\ Act claims we€ erF.r.d b be ad hoc.

f!.toa| intlrines, !s those in rskings cases, rh. woikin! soup shich pFp&\l.h'

legisldion rsvoEd m ryprcrch under rhnh rhc rull inpon of ih' c'6s Ad

uhimriely would be ddemined hy jndicid .onsrudioo md appM Dn ln 
'iher

vods. jdicid inte4rerlfon oi a .a* by cde ba$ *as .onsidercd inev able.

nece$ y, and desinblc '(Fmhore om td)i r. stoud. g!e4d4!E!3!i&a!e!9

B!gD!!\q!. n0 Nova L R.v.633.636(lee6)( lTlhe bmd $op. of the Acr, ihe

disdion bn b $e cofts undq vrgFly dcriied mneprs xid ihe pbsplct or

signitidant morera4 consqnen.c' rfrG I nots incentive for govmmen' b

16



.ompmmise its cgulatory a hority for.ase by cde *rlelMa lift.onpl'jning

pnFny owns. )i q qlg Tnvurhem. !!!q, 73 Fh B J 6l The r:sirld(c

desisren .he sdute $ th.t .o!ns could intead unctuin rms on a !!v bv .ase

basis, md Rainbo* River rook r iersonable apso@h bekd upon rhe speilic tr.B

tn irs norion tbr lhmeyt rftq the Cny ligEd thar Rrinbow Rivtr liled a

I " u p(m,rrly rno in ro.nC o.'oor d rn viou posr or o'he rin nB orrh'

lawsuir. Th. citts argudcnr is emreons fdr rhc rvo raor set od $ov. when

ihe Ciry cldns rhar rhe lature rmmbigDnsly lerds b ns posirion it rook in rh.

.ircun od, it de6 to lmsDase thd do6 not 4pear n ih€ $tDre Funhemord

rhe City ovedoo*t lrngmge in vhsstion 70ml(5)(a) which indic!..\ rhar

Rainbow Riv{ dftl tot file i6 &tion piemriuEly Flt rn'n demon r.tiiS m

!bus. or discEitui on rhe denial of is motion ror le\ rhe cirv h8s not presdred

convincing sunent rhd irs p.silion on dre morion b disnis *d dedrorious'

Rivers ddn ws not ri0. The larote. by ib term. Equirs a prcp€nv o{nei ro

subm a *ntro claim ro $. eavemnenbl tnv !70001(4Xr).Fla S$ Asrjn

as ilcged h rhe Conplsint, Rainbow River prevn.ed I *dtEn clii6 to rhe citv

{iln r bon! Iide appriitalr the Cny did not rcspond sirhjn 130 d!v{ Ihd{rhe



pbin lonsulse of tt€ sduc. rhe mirsid ro EFrd ro rhrt claim tEnr rhd dE

mtrq !h!ll bc deod nF" a |hd im. t 70.m1(51.). FIr. sd TrEN.m b.

13

Tn. City M ofi.6 ih€ mdld (slftna b $poon lb. renffit rht

Rrinho* Rjv.cs Fr,iuir *rjh ddn us F!m@. Fi6r. rlE Ci.y ofi6 m

inrcrtdodon of rm. sirtun suh$ciim 70001(2) which *onld s'pposedly

sup9.n rhd &slftnr. ssn4 dE ci.y Ef.B b !:Li&!didlln in rh. fohc of .
rpond oprnio tti hrd mthire 6 do eirh pE en EquiEmb. ftid, th. Ciry

risquore rhe naut in oryui4 rh!(hr dbknce ofa didr lction *duld l.dlcare

rtt rhft mld b. m "n'ddimb b!td.n." NoE of ihd r4lft.B oft6

sub6rorill $ppoi for dE Cny! FGirid on rrtudy b.!ii. &d tltr $336b.

brsk ro sugea{ rhd tho cncuir coun rbusd irs discarioi in d.nyios r morion lor

Th. Ciry qDr6 l.ng!U. in Sdion m.ml{2) *hi.h Fwi&s rh.r rlid
my indude compcn$tion tbr l6s ol flt mdld vduc caused 6y dior or

!.vdml" Ill:r slbserid des m..ddEss pl.-s!n rc{iffir! *hich e st

dr in sub(driN (a) lid {5) or dr sbrft. sub6dion (2) rhus dc N. 6 dE

ciry sttrA. ie'ruirc th. osns ro r
wri@ .lrim s pon ol pn'oit DdcduB.



Neir, ft. cny quorcs ton r roohoie in Q$s!la!a!!Er. E!!-qir!!l!e4

Inc.,936 so 2d 55,53 n.l (Fla.5r DcA 201x), -tuch de$nbcs rhe Bed HatrG

Aci in gen{allid jncludes a reFM.d to govemnent (gdaiian Ne her thar

c6. ffi !el4! y-l4q!!!&!!!r, 960 so. 2d 323 (Fll 5rf DCA 2001 rddiBs

the r]9e of eoemmst Eguldion thd {ill sive fid ta a Bet Hadr.llin Even

if rhe d&!! fom rhe lootnot ser of any sigdli$n.. ro &e nsues a! dispure in

ihesc poedinss (which lhey m noo. the Cny risjnieads thd lmgurse or rhar

senrmcc Bsed on the onhsion ol lhe dcfiiic dicl. the lnd tbe indeuniie

adi.l. r' rhe Fteren.e in rhat s

orion, nor ro rn ide irirble resul ion, or de (S!e Tle Amncm Hcd.age

Di.riomry ot fte tnglish tingurge 136 (,{h ed 2000) (soviding detu ion ol

€golarion (lfotrs orher rhinss) Tl)e ad of tslliiins or the sate ot b.ing

€gu lded. ) Th!. fmrnore des not tuppon lhe city\ p.s ition on ii ' tr;t nnch

les flolve rhc hsE in such r w.t !s ro suppon r Sdiion 57 105 mo(ion

Finrlly. in rhe ind red q@tation at prge 26 or rhe Anendcd Inirid Biei

rhe Cily mnquots the natut by insedme the phdse dned govemncnr rction n

rhe bcsinnins or rhe quohrion. Ag n, while ile phnse !.tim appeaB wjrhin

ftar dcfrnition, it is no! modilied by rhc adisnve dned Ev rhc Ciiv had

bn.kerdl ihe phftsc ro indicat the subsnuion ol *oldl lirhin the quorarion. rhe

in\eded lmguagc aotrld nill be inlpPspdne becauic ir would changc rhe ontxt



ind mrnins of rems within rh. srat e Ag.ii, rhere is I cntid disrinclion

berweo definrs rhe chrncrfl of lne gov.iment acrion .nd rhe efiiit of the

m.on. Thc &finirion oI lnodimtebunien addEses only $c que$ioi ofeftad.

nor rhe chancrq of rhe acrion. The Ciryt (8un.nr on rhd point, and lhe

ftdoncal qFnion irluddl wirhin rhar !rsu@nt, should b. disrg ded bdrds

ihey rely on a matenally etunous quoh.on.

The elfed of !h. gcvemneni s rdion. for rh. pupos. of a Ben s,fh diir
jsdefinedbvr[eCiry\riFnesdecision S70.rD1{5)(r)Fh sbr Agrin.beros

th. chy did mi FsFnd b rh. wdrrn clrin. ns pnd lctioi (ih nded posnion

*hen ii tdmiited the plan rmndncit io DcA) {n ipentedl !!. rhe plan

inddmn, whi.h w demed rlp€ whm rhe City lailed ro Elpond to the chin.

disricrlly Edtrcrd rh. xllo-able densny or rhe ftop€ny Ir is norc !\m

rdomble ro $y that r ipe govenmenal adion. which .onve s mixed us laid

ro rn rsricuhural designdion wirh m rllo*ablc dcnsiry or one $ienlirl nnit ptr

rn rcrcs. dnedy limirJ md restict rhe ue of pmpeny wirhin $e nddorv

dsfinirion of inodinare bud ."

3. Tl]e oEmrional tm ln rhe Ben Hmi: Ac. @ r'nbiguous

The rhird subsdioi or rhe Anended Initill Biet app€r6 to lrgtr. thar

s Ad iF unambigmus. The CnY.fier rhe

aqumnr rh3l ! hypoihdicd inr.QieE.on ol rhe rcm ditd adion {ould tnder



orh.r, sutFosedly u.mbiguN l.m Nrin3ls (StrpFr.dlt. @ding b rlE

ciry, R0inbov Riv.r h$ sued rhe int'pfhrion of rhd bfr) rbwvei ryrin,

rh. rcn 'didi @tior' do.s ror opp.rr ir rhr s[4, ad th!r. ! hyporhdi.ll

inkrpEdiodofrhdr.m*drddtp?ors.irl'mbrh.i.cd'!?e .

Proe.ding b rh. llm cn€d in rh. rhird poid ot rhc Aftnded Initid Bn.f,

noD. or rhe cned sublcdiois suSg€. rh0r (he rrial coun db{red i6 dirftrior in

dmyins dE citys sstim 57.105 Mim. s.hdiv.lr qdi.! flm rh4 {d@.r

thr Ciry tub d€ $!r!G! Efffi b rn 6 rpFli.d" mrion. Hokvd. rgrii.

b*Ld upon dE holdins or dlis coud in cill!!]elllEr-lulLBjrElE!, 3 so, 3d

rrl.42!i23 (F]! Jlr DCA 2009). n clld be sid rhd rh. Efel . b s

4rli.d- dioDs *qld supton $. Ciry! .lluMts. (Ar qibr.d .boy.. rh. tu
in Hilk Rivr O.v .kpr$ly Ejercd rhe strmn. rhd rhe Bd Hmn Ad

lppli6 only ro a-.ppli.d &tim). l. .an b. sid. howdci rh,t rh. Cny s reu.d

inlrFldid of rhd tm n ilrl nrd wirh rb. siqlc c!.tud Ainioi b

oddBsth.issue. Holk Riv.rDev. a42l-{21.

I Agoin. Ihe ref.ced ro an 6 applied erion in SubNdion (l) of rhd rduE
qp.6 in !sdr4c. whcrc rhe scru6 $rso(lnc _inredofrh. kgislatoG, TlE
qMrion in rhis p.nion of the $End.d lnitid Bdef !g!h omits ft. tull .oir.rt

I



Rlinbow Riv{ clnptied *iih I re{pit nouirnent und

.he Ben ltltis Ad. and the @nbverv cllrdins Dreiuii
not h.v. suDNded t

In dre rouni subserioi or rhe nh rgd'n.it in rhe Amnd.d lnirirl Bjiet

Ciry fisr aqrcs rhar b8ed upon Soe v citv ol Wei Paln Bemh, 762 So ld

€& ,1h DcA 2coo). Riinbor River had no. rei rhe pt s.n rcqui' ens ol

Bed Hsrh Ad The Cnv 3l$ rses L\ai a lailuc b met pft n'ir

rulunemnt, $anding !lom. is sulAcied b suPp.n a Sdion 57 1 05 awad S@

d€s notsupgr lhe Cnys lGum h The r.dd shos ihat R nbow Rirtr had

ner lh. pesun cqull@ns

posirion on rhe dfrins or &e laws.ir ws fron$le Fndhelmre. the ods on

!pp€,1cm be allmed on ahemte souMs Even if Rainb.s Rivers p6nioi

{* enoneoB. the .odtovesy over odplirme {rh prq{lir €qDiEmsb in thh

ci\e cenn.t lme rs a btun tor x section 57.105 rw*d.

ipper. 
'o eu c :e:r r. Lrljrl\Yfl Plla

Be4!, 762 So. 2d 931 (Fla. .l'h DCA llXro). Hovever. ihe ind.n!.d qDobton

dtribDral b rhe coun in sosr (se Anended lnital BieI d 23) does nor upcr in

In Sq. rhe odn 
"rimed 

rhe disnisssl ot a orplain

under the Ben Hdis Ad bdaos ovner prcsnred hir ninen dain les thm 130

nd bsauJc rhe oMer did not Pr*ni lnY

rmnisal supponing lne claim bcfof he filed iun sqq762 so 2.r'e32 hth'

l2



rEnr ce. rbd. n no dh@E rbx Rrinb.y River F vid.d ib wir&n cl.im

tllm dr 130 d.ys b.aoE ir filed the l.*suir.,nd rh.a i5 no lcgirimc djiFft

rhd Rlirbo* River subhir.d rbom ti&, vdid rppai$lwiih i6 wirbn clain.

N.nhcr rlE hording in S$! m ey.frtE cening in rh.t opinion dddF rhe

cbes. ot rh. eov.nmnhl r.m -erio. of I
sovennenral cnfi y.' Neirhd dF holdi$ nor ay 01 p0( of dre oDinion in s@

suppotu ri. Ciir's Fxnion m itp.!|.

In rhk ponion o( rll AnbrLd lnnii Bn.l $c Cny aftopG ro Etur.

altdorive gounds tbr Iiming rhe ods on ep€j. Ar the rim rhe cuhphint

rc liLd.. sdin 5?.105 smij{ wuld harc b€r idpllrri.c b.cu*

Rlinboe Rivs ms d ,BunEd ro km*. b.raa filing irs onprii . *h.rhd rlF

Ciry wduld waive or dis. rhe issue ol conplioce pith pr.{uit €quircm.db.

shrl'{ v I itl.. 70r sd. rd l0$. l09l.lm2 (Flr. ld DCA 1997): lslimehlr
Alohr M.di.,r ctur. 594 sn. 2d &50. 852 tnl ld DcA 1992). lt'ddici y, if

.herc w$dnrb6d.eof0ju iciable iNe on rimlines. rhe Ciry could rr8uc rhlt

R jnbo* RiE. h'd & obltrrid b dnnk rh. mnphini vltn rh. Cny nisd irE

qudrioi ot ricliEs in irs mrion b ilknhs. Ho*rw. d rh. d4 rh. cirJ,

sned itr mrion b dnmiss, rhc Ciiy nd rhady adapred rhe oidiMncc on kcond

ddin8, Th. Glud ea alFldy IlDr lhd ft. ciry finr nird ir. Funh.trllm.

the dqd Enft rhd *hil. rhr Citys tuion ro dboise w5 Fndidg b.fm $.
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ci. oun. DCA\ rcview of ibe odinm.c wG .onpleE. the rim ro tile m

Mminnrddv. chrilense hld expircd, and rh. omprchensive plo rmendm '
nsD. had tak lull etrst I'ne Ciry did mt seNe $ notion ror aronev: fe*

until aCrer rho contrchensive plln lnendmst hdd b..om. fiml Rainbow River

could hrve, d rhd dm, simply filcd D ammded.onohint to cldfv tha! tb.

xmndmnr had hken ettld. In lighi or rhe Ecod. for rhose rddition.l iclsons,

rhe City .amor dsmnstete an ibuse df discretion in the circuii connt denial oI i.s

fte Ciiyt pos ion *o oversbres rh. conse'ruencs of disl'rd isE oi

pr sun rquirc@n6. Ir Iher€ r* my linsenng doubt rs b whether rhk snn was

prmrturc. lbdemnr ol rhe eriotr nrbs thm dhnissal *ould b. lpprcpnat

Bietrn@!N!!!!q, 639 So. 2d 627 lFh 3d DcA 1994) ( rhc P6pd Bnedv for

t or shy or th. clrin for rh. period necesslrv

for 6 mrurarion ud{ rhc hw (Citarios oniftedr' Eva irrhe cftuir oun

hrd tully rcceprcd rhe cirys poiitioi on rbe itue4darion ol rrF {i e rhe

rppopnar. rcmedy foi rhe s*ned delst {ould hale b€ the temponrv

The Ciiy clos: rirh rh. rgumenr lhai ror $ne relson it did not hive the

oppotunity ro eviluab Rxinbow Rivs\ drim or ro prcvidc r senlemenr ofld rnd

npene$ dsision 0nde! the Bd Hads Act $9 ! 70ml (5)(a). Fh sht The

l4



tu'd Jc'l1lr')d6 dncr*is. Ib. pbn rmndred *a rh.6nlt of .lcn3.ht

ddib.nriv. Fls virh anpk opptuniiy for dE City b GFri b Rdnt s

Rivs\ cl0im. Funhemrc, d rgud lbove, rhe iininS of rhe dain phnored

ldninishiye efhciency by dlowir! 0r cny b o6i.h. ihr wih clrin t fo€

rh. idniinhnrc plds ,a mnpler. lnd rh. plrr ,rendmm ta fiDl.

-rhe ncod snovs rhat fol,owing public sorL\hops. the Cny\ Pldnins

comn:jon. ib "lml plmine rgencr" (:se I 163.1174, Fh Sd.) mndar.d !
hcrdiS ro 

'trotlrlHd 
hnsnturr of dE Pttrposd plD m.dmnr IR. I d 43. 611.

lrn Phnnins conmftsion vored nnlDinoNry io acorftnd r@mild of rhe

pspGtd mFndent lR. I d 6l (Ff,hitjt c 6 Comphinol. B:!d m rh.

uMimur tor. ol ns ciry Mncil. rb. Ciry m& 1 ll]ml &cni b hnrfti nF

pdpored plm amndm to DcA. (. Afi$ rhos ocrions, Rainbor Riv.r

pmvidd ib *ii6.l.im.nd iFpdisl ro rhe Cnt. ll rt 63 tErtuhii D b

And rcciving Roinbov Rivelr chin od lpprdisdl, (hd Cny [id rhe

opponuny dd s@rory duty to provi& ! riF6s &.kion and sdlcmd oft.
Duingrh. r3{}j:ycl m Fiod, dr ciry hld .vc,y r.3d otpoftrny id i.d..4

rh. $Noiy duiy, b $nrider irs plan !'ncndmetu md pmvide a s(l.m.nr offer

md dFcs ddision it it b.lieved rhlt 5ft compmoh. d mirtdion w6

!Drr.rri!r.. ! 70.m1 (5)(i), nl shr. 0h. pdmnd driry "t!dl nsN r

l5



npeness tucisiotr (emphasis supplied)). Thft h m t&ctul or 1es 6!th ro

support rhe 4uft rhar dre ciry rat somhow desivcd of rhe opponunitv to

aspond b RaiibDw Riveas vd(n .lrin. The ciry shonld nor be hotd ro expts

suQnk dut ib fiml dekion b amnd it mmpthensire plm ammdtuit wrs

rnv dlrr.€nt rrm irs inirial decision when n tosnnted rhe amendn.ni ro DcA

The Ci.y, hrving bracherl is ndubry dury to ED.nd b Ranbov Rivd s wrinen

clain. should nor b. hsrd to .omphin of th. tsultins ripdiis or lnri clain

nor lb6e ib di$..ion in findins rhd r

In irs finh $b.xrgument, dide nom ftpdirion of e li$ poins, rhe civ

Eiys rour nnFlded rgnnen6. Fns the Ciry elrb.ntes on .hc rs'trnr rbd it

had no.. !i rhe dre rhe Conptainr wai il.d. held r :sdnd he ing for nnil

rd.piion ot the ompthensve plao ln.trdmeni Sc.ond, the cirv rpp.rs ro

omplied wirh prc suittquircnent becluse its

rppnisd {as swposedly nor "bom fid. Thnd, the Ciry 6k.s the arlum rhei

Ihe complainr wr tivolous b4use Inlo plms or permrs hd bri denid'

Finrlly. fic Ciry cires lnPlrcd cses lnr ![c in$ruhble poposniotr 'ht iq

xpFal pcscnh a tailuF of ! cs. rather rhm .he hrlure ol pm| None 'r
blsn b onchde thlt rhe .iruit cod lbNrd

its dh.reiion by denling rhe section 5? 105 mohon.



'nr ciry rid6 md €hb.dB trlrln ib a4lftnt lhd P€inbou RiEri

crion var pl.ndurc h,ou\e rhe c y [d nor. *hcn $0 Codlphint *0r fl.d.

. No. 20o? 25 on sL{oid Edins.o As !i8u.n

above. rh€ ciry overld'ks ft. Fdiol clIer of rh. ciry\ tcliminiry crio (irs

kormiurl ot rhe plm .mndmd ro DcA) on rhe valu. ot $. Prcp€dy th. cirt

rlio overlmls fts tlilur to Epond ro Rrinbow Rivcrs writro cl'm ud rhc

ollriig "nFnljnsl of n5 "Fior dio.. Ftr dE lEass dis6:€d in Fd l A.l

ot iB Answer Bdct oi rh. oFEtiv. ndubry

intlpftrdion n norc ruusn$I.

Tn. ci9 rl$ Equ.* 1 aDdi4 rh.r th. lpprdil iubninol by Rli.boe

Rivu w6 nor 
_bou n&,' a EtuiEd bt th. Bd smn  cL In supFn ol thd

cquss. rhe ciry mischrmcteizs rhe rccord. Trie ciry €prcsnt in p.g. ll irs

Amiden hnid Bd.l ln prvioN plcrdings. tRri'bor Riv.4 IR. voluE I ( 167

176).. p6r l 3 do ldmir.d 
'6 

rriluF ro p'diL ! bom Fd. lsicl lt?nisl

wirh ih mtice ofchin. which adnision ir $bseqEndy b@ked rvay ton. Tn

'i.t th. Cny idb!.6 rhc phlN rttm or.
sav.mmnhl ediry *hich affd El pllFry" ro rh. .ririd in &!3-y..lqit}.s[
ws{ Prn Berb.76? So.2d931(n! l'!r DCA 2dl0) Tni5 rem k in s&rio
70.(x)(3ld) F.S.. ud ir ncirher red no' explained in So$. A(p!8e3lofrhe
Am.ided IniriJ Briei ld uiciplrjned rcloN. the ciry inrcns into thlt quou(ion
rhe h s rpplid. The rem !s iptli.n dirct nor !p!.



lmguase ol lhe.ired pansraph. coihined in a mfrormdun or law seoe,l bv

Rmibor RN*Lnftcn onb€uw.pov.l€\ ii rull:

The Complrinr clea y rlles€s rhri the cnyy acrion' inodimrely
burdhed rhe Plrintiff: propc.y so d ro qualify for !.lain under

rhis Acr 'flre rllegaiiob in thc Complsi mu$ be bken !s tm on

imn 6594 of rhe pmFny\ fan md(er vllne ftns, as a m(u of
h* lor rhn pD$ose, the city hA r*en a spfr l. thon *hich hls
budded $n pdrcel b rhc e{eni dr

limiy elicned d inal rhd rh.
Phimirf\ rppnisal n not.dlar. I
u l rhe Aftndftnt to the conpr.heisive PIm romlly so6 inb
effed. Hovevei rhar n an issus of fd. T]re Complain! md th.
rpp.lisll rssn rhe opposirg Unlss rhe Ciq vin\dnws iis de.hion b

LtJlRd) q{n.d (} i mo iotr

b dnmns. rhe coun mu$ cotrid6 rhe rour coneB of a comphinr.

lR. I ;3 I rsl. Ar -on. ii ,he .ird pansraph Rainb.w Rirtr scroo*ledged

rhlt a(hd plsding sbge thqe s,s m issDe or rad on {hah.r rhe rypidsal is nor

coNr' The.ned bnguge do6 nor luppon the toposition rhat Rainbou River

hd, d any titr, admiird ihe lack 01 r boi! fid. xplnisrl in rhe concrr or

SedionTo0ol(4)(r), Fs T]]eE is sinply no lcgd bais ro sub*nuG fie findidgs

olfte cncu oun oi !h. i.reni or conn*l. and rhe eord ciahons offeftrl by rhe

citydonolldppon&efindingrilis

o sisue rhar rhe appnnal us les ihan bonr 6dc, or ro f'ru$ a subnirutd



finally, Ine Ciiy rsrdes rhe aqumc rhn tuinb.w Rivd\ .ldn *N

p€mtoE becauc !l\. cny had not yer dsi€d my plms or pmits. For $e

.I 
'htr 

tr qer b'FL .\e .ir) ricurerr n nor

.uppi trd b' -el,.sdge.r'he 'du'e. Ihnrgutr rhe n 5ef4aof'hr

hold'ng or rhis di$d in B.!EE@ Dev. oid rh. H$nin! of th!. opinion rs

qu.rd n letr-erh trbove in rhi\ bn.r

Finrlly. rhe Cny posirs thd ther is a Fnincn. dhtitrtion betwem fiilu€

orrc e and flilnie orprcol rnd cnos drce ca* ro suppod lhd pnposition.

I r &erc n such a dn.ii.rion. d irrhd dstincrion hs my be,nns on the nsd.s on

rppeal, rhe.ikd.a$ be no sinibnry b rhe ok on app.d dd do tror *e.

iuppofr rhe pioposirion ciEd.

al Brief in ludes r senes ol .ndions

Sectidn 5? 105 mrion whd rhd movins pf.y daitu lhd ' conplaint *as

tuivoloN whcn filed. The penin t iliihrd is ac.urately ilred in the ord on

rppeal: in ordtr b find ihar r cdiplai'r vs iiivolou!. rhe coM nun iind I

conprere ab*nce ot ! juiicidle isru. Mlhlnev v sumbr 732 So 2dl?r(Fll

5'h DaA l9s9J. For (he rcsons $!Ed above. rhe lotrtr oun dd not $De irs

DOES NOT SUPPORT A BASIS 'TO SET ASIDE THE CIRCUIT
.OURT S FINDINC RECARDING THE INTENT OF COUNSEL.
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discrcrion in rpplyins (h $rnd,rd and findins rhat rhc confhhr was i'r

Irivolous. Far nod denonsdins d absena ofiu$iciabk nsEs. rhe Amnlcd

hnid Bnel hds b enphrsia rhe conpl*iry ot the jonicitble issu* that thc

lord cod onld hlve coNid*d *hen ir Ctrnbd $e Ciry\ mrion ro dismiss,

wirhour pEtndice Il the qucsiion of lan ory inbQ€brion n so conP lex rhd lne

Cny nus mhchmchiz€ rh. cod, nis quor*h. 5etub, rnd rsue rhe msnins

ol brms drd do not appar in rh. iaturei thc nsn. b.roE dre cn.un 'orn c'nnd

Alde nom ue imdad ds bed ln

\qgesins rhd Rainbow Rivert pu4os wrs ro hats or mllicioGlv mjure .hc

Ciry. Hovevei rhe city hs mt psvid.d rny lesll lu&oiirv ro st 6ide rh.

findilss ol rhe rirun court, *bich erpt$ly round rhat rhe Ciq had rct ptsnEd

sunicHr pForor\uchmlicious indl Funhelmo. lhe dord des noi supp.n

$e Cnys rcprsenrations rcsrJdins $ppo*d lddissions by counlcl tgftding

rbe \ftncGncy of Rrinbow Rivels appftMl md the rip€nes of the chims

cs b lluorario6 Inm rhe €od. rhe

dord &€s not strppon the les ion rh R trbov Rivq ldnined $* thev did

nor \ubfrn r boM fidE rypFisrl lAnended Innid Bnel ar 371 Sinil lv. the

cny a eges lhd Rrinbo* River ldnined thd thcn ddm r lv wdnt ripe

lAmndcd Inirirl Bdef !r 371, cirins pmgEph 9 or I mftooidnm L!



bm."dby tu'no s3n- Aoi'.q o'r! 
'h! 

p Jgoph.nfull re6oddoe

nd \unpon rhe c'iJ 5 reprcscf,b' i.n

Tl]e iarut only (quis rhe specilic retid or tr sovenm trl
cnliq rhnh hN the clte. of \ubsb,tially devaluing a p,cl of tll

'u.'nr,r Lor ftedei'n'.on ' {mtfl'lJ
brcad ro nclude q4 qellsl ot r govmmcnr.l xgency trhich atlcb
Hl prcp€dy. The dlegdions in the Conphint clerdy desnbe and
prcp€dy rllegc .hsr rhe city h6 donc iut t]] to rhe Pbintifs
propeny. clerly, rhe plain word
rqu F . rm.u N b,!cd .rlJ Jnd e\ru nelr o I oa' lsrl

o\rdre 'l'n ' 
v n(luding r.'

exrmple an ac.ion on m rpplication ot i Fmft (S 70ml(3xd)

lR.I d l7l l9l. Thn prngnph does nor relled or even imply m dnis:ion rhlr

lhe clain *!s rot nF The re.od sinply do6 not suppon the cirv:

repBenralion rhd Rarbo{ Rils hld nade the adnissiois descnbed n rhc

The cn.uir on explicitly .onsidered, d Fjeccd. rhe cnys h.tual

xlL.sdion rhat Rainbos Rivtr h acred *irh thc inr.nr ro haus or injur rhc Citv

The C y h3s ofi.ftd no lesal b$n b set rside thar iindiis or racr md has no bsn

'erb\n.c.,na 'p'ur 
neo'ng Sd.h ':']!-!

' whi le a oun rcp. er w$ prerst tor rhc hedng on ihe motion rbr res. neirhq
pany Equcstd r n'ruipt Rlinbov River dcs not bclieve rhd rhe tanscriPl.f
rhe pmce€dings. which did lor ,nclude rhc pftfmlon of re$imonv, would

pnvide addirioMl \upp.n lor App(lhnrl position



chinno. 7ro so. 2d 6e6 (FI!. 2d DcA 19$): qJ4,!- De!:!-!l-glr!lde! !!4

Engrging in rn extided albai4n !!ack, the Ciry lppffi to rgu. !\d

Rlinb.v tuveas .omset rded in bd rrith by ple$nring cavrliea rstrftnt in

lighr ol rhcir txpeni5e in lhit 'ra Rainbow Rirds posnion *d not c.valiei

rnd rhe lower coud Elecred $e fadsl rheory that Rrinbo- River !.td in bad

raith. fteF n rihPly no basis in la* or in ihe reonl ro subniture ihe findinss or

,he lower.oun &nd ilnd thd Rai$N Rivs or ns rnonev rcted in brd lairh

Finally, rhe city dcmprs b n ead the holdins in Cir countv v. Halk

Rieci Drv.. s so. 3d t13 (na. 5 DCA 2009) in a say rhn could .lnceivablv

Thlr opinion *as nol rvrjl$le when thc.ifnii conn va\

considdns rhe ciry\ Morion to Dnfiss. As sud bv Rainbo{ Rivcr, rhe

opi' on in H ls Rivei Dev. dispels rh. notion rhd rh. Ben Harir A.t on its face.

n r.ruse oi adion tciues The Hllk River

De! opinnn nle Npp.ns $e posi.ion, d lead indnedy.i rhar rhe ol)adiv. tems

'ln sndoi the opntion do.s not sp.ciliclllv ddFs rhe 
'.ishr 

th should be

arnblrd to rhe nabmcnt ol tueni in $bsedion (l), o$d rhm bv refccn e to r
nonda Bu Jouml rni.le thar pE:enr.d m mlvrn .onrnrv b th. Codt
holdi',g. The holding jn rhd cac vonld appe iiconsisrenr wirh dre prcposirioi

ftarrheptase a!rppli.rl in$$scron(1)linnsrhescopeorrheAd



ited by rh. ldenenr of nrc in subsedion

As r rhrihold m '. n is dinid t to onulud. that the H ls Rivtr opinion

ould suppon the cry\ posnid on r motion lor atomey\ Ie' The sbbtorv

avlrd fls be b6ed upon rh.lpplidton of thm exisrins 1 ." ! 57 105(l)(b).

Fla. sur. rhe opinion in E4btrlElE! wrs rildl on March 10. 20oe. md drus

wN nor 'exisring hw unril !ftei rh. cly filed irs norion lbr hes H'lrvei for

rhc rdons disuscd rb.ve. rhe rcaoning in Hrlls tuvet Dev h much c1ostr !o

fte sbn ory mbrF€htion aryued by Rainbor Rivq rhan rh. one offeEd bv the

1'ne osns tn Hrlls Ried Dev. like the Ciry in rh. cse below- srgued rhar

rhe cuse of dion rered at rhe rim it *at dcnied a developmrt ode. Tr'h

coun expn.nry H$ned thar the cruse of @tion rccred vhh rhe efi6r of the

odin.nce ws Fadily $c@inable Undqrhersctorrh ca* rheeiirr v^

'radily$cetumblc trhen rhe odind.e wG rdopred TterecbinH lsRivd

Dey. m sim,lar ro rhe cse on rpp.rl in sveml turdbl rspeds Bo.h crses

xddrs rhe eifcd of r comprhssive plan ancndm.d *hnh rcduce\ the

xllo{lble develop'nent ddsi.y or prcpedy. in rhe rbsencc or ' diqde

'rppliorion ror d*dopnent appmval by the pnp€dv o*ntr Ranhov Rivei

submirs $'. rhc cnyt Fsnion ws cryn liz.d rnd radilv r{emimblc'. !r !\e

,11



lfti. whci rhc City hiled b Bpond ro i6

a a md* ol lrw.  pplyins i\e

or the ciqs rdiod rd rcdily

dcmimblq at Ihe hiei. aft* the Ciry hod r'iled b apond to rhe wdfrm cldd

b! ftc ambry de&nine. Thus. und{ HrlL8iqrla, tuin

Rivtr begm rhe prc sit PI@s* by subminins r *itten clrin lhen rh. Cny

tmsn ed the pspo*d amndme to DCA and voed on .he ll6t Hding of

Ordime No.2007 25. A!dn. rhe lowd cod did not have the bmefir of.h.!

opinion vhen ir disnissed the innial .omplrint. withour p*judi.. lraconnwec

oprn'un und.r rh. td, or lhe .Jse. Ralnbu*

dsonins should lpply. Thm is no bdghr line und

renes when rhe .ffed or r locrl govmnen. r o.ion

is 
'erdily 

ascenainable. ApDlying .he pnsmric holdins in Hllh River Dev.,

Rinbo* Rivd\ .lrim was nor premruF.

Accodins to rh. cny, fte conn in HalL Riv' Dcv inrea€ted lhe nmbry

rem s.pplEd romsnrhesmers adoplcd lAn dedlnrdBneld4ll lr

rhd verc the specilic trsoning al I

lo8rage of the opidio! Rrrher. the opinion tlggess a case 6y c!* lnslysn b



tm, rhe Hads A( Bquirs lhe coon ro deremine vhen rhe nev hw or

resulntion. as 6at rpplieJ, unf! y rtleded the pnpeny md requ,B ! cLim ro be

bsened within one yedr rhd.!ftd On rhc ftds prcscntd ii this crs., n h .h!r

$ri the advcsc impld w.s .!u*d i! 19s? shh lne Plrn .hrneed rhe MxU

dsigmton io CL )(emph nsupplied).

rion is .ftadiiy rsceminabte,. or rhcn d new

F trlarion is rmlied. Se 3 so.2d n r2l (IBlv ns expres

Finilly. rhe City rpFrs ro Fly trFn

The Ciry did oor.iisc rhe qfsioi.

nor be h rd ro dsu. .h!r polnt loi In my us. !4]\
pmFsition. !s rhe qucrion of

'pemnflrly lppcls sirhin rhe delnrnn ot rodinare buden, the lppmnt

cffe.t or rhd adverb is io qrcludc !

mononr.rrcm lrelopeufrhc 4d 5ss\ Tooolrr)i. Fl, sDr.

'ro the erenr rhar r quenFn ol pmanence my h!!c ben d issue. lgdn.

dion u\ nF,'uJ hy irs rrilue ro Fspond to

lhe rd n r. " n.'

me$uf or r mrrtorn'n. Thc ciry i.vtr !.nrended lnrt rhe pbn rmcndns. sN

r5



remp.mry h nduq or thd the Ciry hrd a secd plrn io rp..l rhe anendmem ft

$ne poinr in rhe furm. carceivlbry. rherc outd bc an n$e of 6cr on when\er

rhe plrn rmcndmnr had a p€mmenr et1lct on the piop€dy Hoscvc. syen it rhe

ciry had mrd. rhd rllegr.ion in rhe cde b€1o*. rhm w ri nininum a ju$icirbl.

issue of wherher r confiehcrsilc plan anendrent is pemnent in mrur In rhis

algumtri N in rhc mul.nude of allumenb pEsencd in rhe AmMed Innid Brid

the city hrs no. presenre'l a bash ro cdnclude rhar ihe ciruit .our abused irs

dn.Eion in denying l])e Serion 57.105 mton.

te unambisuously suppoded the p6nion

ir rmk dunns mrion pncric. in lne lowei.oun.'Ihe cny presenb. d ben. rhe

posilion Ih a rpo'td oprion, rsderd iner fte os hd .frdude4 rould hase

Thk $'c of rffai^ des nor sugges a h.* of

juRicilble issud rhen the inilial complainr w6 tiled.

lor the lbFgoins Fa$N, rhe c

discEtion lndEd. l]re cirys undc.lyiig lrguMb in suDpon ol dnmnsal !G

R'inbo* Rivds posirion failld b pEsenr a juricidb nsue. Rrinbo* River

rcsrrfully rqEns Inrt the od$ on 
'ppeal 

be aftnmd
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CERI'IFICATf, OI SER}'ICE

I HEREBY CERTIFY rhar r copy or rhe fmgoing has ben fnished by

U.S Mail b Mdsha S%alcsrs€, Esq., Fosler & O'C)uim, PA. 23 w' Cmrd

Boulcvr.4 Suite 400. O ado. Florid! 32301, on lhb 23.d day of Nolmbq,

.. - -taa1:.'' --.
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